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MEMORANDUM OPINION

---------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

BAIME, Judge:

A general court-martial with officer members
 convicted appellant, contrary to his pleas, of violating a lawful order, making a false official statement, two specifications each of rape and larceny,
 and one specification each of committing an assault with a means likely to produce death or grievous bodily harm, burglary, and housebreaking in violation of Uniform Code of Military Justice [hereinafter UCMJ], Articles 92, 107, 120, 121, 128, 129, and 130;  10 U.S.C. §§ 892, 907, 920, 921, 928, 929, and 930 (2005).  The convening authority approved the adjudged sentence of confinement for twenty-five years, forfeiture of all pay and allowances, and a dishonorable discharge.


On appeal, appellant raises two assignments of error, each alleging the evidence is factually and legally insufficient to support a finding of guilty to the two rape specifications.  We do not agree with appellant the evidence is legally and factually insufficient to support his conviction for the first rape specification.  We agree, however, the evidence is factually insufficient to support appellant’s conviction for the second rape specification.  

BACKGROUND


Appellant twice had sexual intercourse with KK, a deployed soldier’s wife.  KK had a small party at her home on the evening of Friday, 4 August, 2006.  Appellant, who had met KK only the day before, attended and was extremely inebriated.  Appellant and KK flirted with each other during the party.  At the end of the evening, PV2 Evans and his wife, Private First Class (PFC) Kientopp, and appellant all passed out in KK’s living room and spent the night.  KK, who had very little alcohol to drink, slept in her bedroom. 


On Saturday afternoon, KK hosted a barbeque for virtually the same group of people.  At around 1900, KK took Klonopin, an anti-anxiety medication that exacerbates the effects of alcohol.  KK testified that she was not supposed to drink alcohol while taking this medicine and had not had any alcohol since January of 2006.
  Around 2100, KK began drinking the first of at least five shots of hard liquor and became extremely intoxicated.  Appellant was also drunk.  

Appellant and KK increased the intensity of their flirting on Saturday to include play wrestling, roughhousing, tickling, and touching.  The inappropriateness of the flirting was noticed by other partygoers.
   Private First Class Kientopp testified their flirting on Saturday made him sick because he knew each of them was married.  Private E-2 Evans did not react to the flirting because KK told him her husband was not affectionate towards her before he deployed, and it felt good to have a person show affection towards her.  KK also told PV2 Evans that she felt a connection to appellant since they were both separated from their spouses.  Private E-2 Evans testified appellant told him, “look how drunk she is.  I could fuck her if I wanted to.”  

Private E-2 Evans’ wife told appellant to stop flirting with KK.  Around midnight, Mrs. Evans became angry because appellant and KK went to KK’s bedroom together to talk about PFC Kientopp’s odd behavior after he began talking to the wall.
  Private E-2 Evans testified his wife “was real pissed off because we are married also.  She didn’t like how the situation looked with two married people not with his spouse or with other people, and it got to her so she decided to leave.  So we left—we left without announcing.  We just left those two in there together.”  However, PV2 Evans and PFC Kientopp realized they left their wallets and military identification cards at KK’s house.  Mrs. Evans dropped them off at a 24 hour Wal-Mart and went back to KK’s home.  KK and appellant immediately answered the door, and KK was unaware the other partygoers had left.  Mrs. Evans confronted KK and appellant about what she perceived to be their inappropriate behavior, and appellant followed Mrs. Evans out the door.  Mrs. Evans told appellant he needed to go home.   Mrs. Evans left, and appellant went back inside KK’s home.  

KK testified as follows about what happened after Mrs. Evans left:  

A:  I went into my bedroom and I passed out, literally.  And the next thing I know, he’s in there with me.

Q:  And what was he doing?

A:  He was on top of me, and he was, like, pushing my shirt up.  And I said “No, I’m married.”  And I remember at one point I jumped up because I had to throw up, and when I went back in my room—he wasn’t back in my room after I threw up.

Q:  And what happened after this?

A:  I went back in my room, I laid down, and then I woke up to him on top of me.  Again, I was like, “No, I’m married,” you know, “No, what are you doing?”  And I blacked out again, and that’s all I really remember.  He was on top of me.  Somehow my pants got off; I don’t really remember that whole thing. 
. . . .
Q:  Describe for the panel how you were lying there on the bed.

A:  I was on my back, and he was on top of me, and I had my legs on either side of him.  And my pants were off at this point and I don’t know how my pants came off, but he had his fingers inside me and I believe he had my arms down with one hand.  He had his finger inside me—fingers, rather, I think it was two; and I told him “No” and when he pulled his fingers out, he put his penis inside me.
 
. . .

Q:  Where did his hands go next?

A:  I think they were here because I remember I couldn’t move.  

Q:  Were you trying to fight him off?

A:  Yes. 
. . . .
A:  I think I was more angry than crying.  And then at some point, I must have just given up because I don’t remember what happened at that point.  I was angry.

Q:  Were you wiggling back and forth at all?  Did you ---

A:  Yes.

Appellant, who did not testify, wrote a sworn statement, on 17 August 2006 after being properly advised of his Article 31, UCMJ, rights and admitted to having sexual intercourse with KK.   His statement, which was admitted into evidence, contained the following relevant information concerning KK’s lack of consent:

Q:  Did she tell you no or to stop at anytime?

A:  She did tell me no, it was the 1st time I tried to take her shirt off.
. . . .

Q:  If she told you “No,” when you lifted her shirt, why did you continue?

A:  Because I was intoxicated when it happened and being very stupid.
. . . .

Q:  Do you feel you forced any of the sexual contact or sexual intercourse with KK?

A:  When she said no we should have stopped.  

In his sworn statement, appellant stated after they had sexual intercourse, he “passed out and went to bed.”  KK testified about what happened next:

Q:  What do you remember happening then [after the first rape]?

A:  I remember bits and pieces of that.  Then the next thing I know it’s light out, he says something to me, and he’s on top of me again.

Q:  What did he say to you?

A:  I think he said, “Are you awake?”  And I didn’t answer, and then he was, like—I was, like, on my side, and then he got on top of me again.  And at that point I just laid there because I figured that I must have done something to make him think that this was okay because I couldn’t remember anything from the night before. (emphasis added).
Q:  And about what time was this?

A:  It was light out, so maybe it was, like, 7:30, 9:30.  I’m not really positive. 
. . . .

Q:  How did you feel that morning?

A:  Sick, upset, confused.  

During cross-examination, trial defense counsel elicited the following testimony concerning the second episode of sexual intercourse between KK and appellant:
Q:  And you did not say no at all---

A:  No, I did not.  

Q:  ---to the sexual intercourse in the morning.

A:  No, I did not.

Q:  You didn’t beat him up.  You didn’t hit him.

A:  I thought I did something to deserve what was going on.  I thought I’d—because I couldn’t remember, I blamed myself.  I said, “Well, you must have done something for him to think that this is okay.”

Q:  But my question is, did you beat him up or hit him or scream or anything like that in the morning?

A:  No, I did not.
After talking with her husband over the telephone and with SPC Wheaton, KK, who was initially hesitant to call the military police, eventually reported she had been raped.


At trial, the military judge properly instructed the panel members on the elements of force and lack of consent and the defense of mistake of fact.  The panel found appellant guilty of both specifications of rape.  

LAW


Article 66(c), UCMJ, requires this court to conduct a de novo review of the factual sufficiency of the evidence.  We must be convinced of appellant’s guilt beyond a reasonable doubt after “weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  


Appellant was charged with two specifications of rape in violation of Article 120, UCMJ.   At the time of trial, the elements of rape were “(1) that the accused committed an act of sexual intercourse; and (2) that the act of sexual intercourse was done by force and without consent.”
  Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 45c(1)(b).  


Although force and lack of consent are listed as the same element, they are, in fact, separate elements, and the same evidence may be used to prove both.  United States v. Bright, 66 M.J. 359, 363 (C.A.A.F. 2008); United States v. Leak, 61 M.J. 234, 245 (C.A.A.F. 2005); United States v. Simpson, 58 M.J. 368, 377 (C.A.A.F. 2003).  The totality of the circumstances dictates whether the elements of rape are proven.  See Bright, 66 M.J. at 365; Leak, 61 M.J. at 245; United States v. Cauley, 45 M.J. 353, 356 (C.A.A.F. 1996).

Physical resistance is not necessary to show lack of consent.  Bright, 66 M.J. at 364 (citing Cauley, 45 M.J. at 356; United States v. Webster, 40 M.J. 384, 386 (C.M.A. 1994)).  Resistance can be demonstrated verbally, simply by a victim saying “no” without any physical resistance.  Leak, 61 M.J. at 245-46.  When a victim says “no,” a clear signal is sent that there is a lack of consent.
  United States v. Stanley, 43 M.J. 671, 676 (Army Ct. Crim. App. 1995).  Although proof of resistance is not an element of rape, it may be probative on the issue of consent.  Leak, 61 M.J. at 246.  Neither verbal nor physical manifestations of resistance are required if “resistance would have been futile, where resistance is overcome by threats of death or great bodily harm, or where the victim is unable to resist because of the lack of mental or physical faculties.”  MCM, pt. IV, para. 45c(1)(b); Leak, 61 M.J. at 246; see also United States v. Valentin-Nieves, 57 M.J. 691, 695 (N.M. Ct. Crim. App. 2002) (lack of consent proven where victim was incapable of resisting because she was drunk and the only force needed was that involved in penetration).  


Force can be either actual or constructive.  Leak, 61 M.J. at 246.  Actual force is the “brute force which is used to overcome or prevent the victim’s active resistance.”  United States v. Palmer, 33 M.J. 7, 9 (C.M.A. 1991).  “More than the incidental force involved in penetration” is required by actual force.  Leak, 61 M.J. at 246 (citing United States v. Bonano-Torres, 31 M.J. 175, 179 (C.M.A. 1990)).  Constructive force exists when “intimidation or threats of death or physical injury make resistance futile.”  Palmer, 33 M.J. at 9.  The threats may be express or implied.  Leak, 61 M.J. at 246 (citing United States v. Hicks, 24 M.J. 3, 6 (C.M.A. 1987)).


“An honest and reasonable mistake of fact as to consent is a defense in rape cases.”  United States v. Watt, 50 M.J. 102, 105 (C.A.A.F. 1999) (citations omitted); see also United States v. Tollinchi, 54 M.J. 80, 83 (C.A.A.F. 2000).  “The ignorance or mistake must have existed in the mind of the accused and must have been reasonable under all the circumstances.”  Rule for Courts-Martial 916(j)(3).  “The accused’s state of intoxication…at the time of the offense is not relevant to mistake of fact.”  Id.    
DISCUSSION

We are convinced beyond a reasonable doubt appellant is guilty of raping KK the first time they had sexual intercourse on 6 August 2006.  No dispute exists as to whether the two had sexual intercourse.  KK’s physical and verbal actions demonstrated her lack of consent.  She testified she tried “to fight him off,” was “wiggling back and forth,” and verbally manifested her lack of consent by saying “no” multiple times.  Appellant, in his sworn statement, essentially admitted the sexual intercourse occurred without KK’s consent.  No credible evidence exists in the record indicating appellant could mistakenly form a reasonable belief KK consented to their first act of sexual intercourse.  Although appellant and KK flirted throughout the evening, KK made it quite clear to appellant she did not want to engage in sexual intercourse with him.  Appellant’s state of intoxication is irrelevant to whether the defense of mistake of fact applies.  Thus, we conclude that the defense of mistake of fact does not apply to this first rape since appellant could not have made “an honest and reasonable” determination that KK consented to having sexual intercourse with him.

Turning our attention to the second specification of rape, we find the evidence supporting that conviction to be factually insufficient.
   Similar to the first specification, the element of whether sexual intercourse occurred is not at issue.  The element of force and lack of consent was not successfully proven at trial.  After “weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses”
 and considering the totality of the circumstances, we are not convinced beyond a reasonable doubt that the second episode of sexual intercourse constituted a criminal act.  


The first factor distinguishing the two specifications is KK’s state of inebriation.  She was intoxicated during the rape.  There is no evidence, however, that KK was under the influence of any alcohol or drug or suffering from any lingering effects of either when she woke up the morning of 6 August 2006 in the same bed as appellant.  KK was in control of her mental faculties and physically able to resist appellant’s sexual advances during the second act of sexual intercourse.    


The second difference concerns KK’s resistance, or lack thereof.  Unlike their first sexual encounter, during the second incident KK did not physically or verbally manifest a lack of consent to the sexual intercourse between her and appellant.  Rather, KK just passively laid in bed during the second act of sexual intercourse because she thought she did something the night before to “deserve what was going on.”  KK could not remember the circumstances surrounding the first act of sexual intercourse while appellant engaged in the second act of intercourse; accordingly, we are unable to conclude she believed any resistance would be futile.  See United States v. Simpson, 55 M.J. 674, 707 (Army Ct. Crim. App. 2001), aff’d, 58 M.J. 368 (C.A.A.F. 2003) (“[W]e may properly consider what happened during other rapes of the same victim to determine, under the totality of the circumstances, whether the victim’s level of resistance in a subsequent act of intercourse demonstrated consent or her reasoned assessment that resistance was futile.”).  We are mindful that the government need not prove resistance as an element of rape, but a lack of resistance may be probative on the issue of consent.  See United States v. King, 32 M.J. 558, 563 (A.C.M.R. 1991) (“consent can be inferred from the minimal resistance actually offered” by the victim).


We conclude that the government failed to prove this second instance of sexual intercourse was done by force and without consent.  We will take appropriate action in our decretal paragraph.  

CONCLUSION

The finding of guilty of Specification 2 of Charge I is set aside and that Specification is dismissed.  We affirm only so much of Specification 1 of Additional Charge VII that states appellant: “Did, at Fort Drum, New York, on or about 25 December 2006, steal a laptop computer, of a value of more than $500.”  The remaining charges and specifications are affirmed.  We have considered the matters personally asserted by appellant pursuant to United States v. Grostefon¸12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The sentence is set aside.  Since there is a “relative change in sentencing landscape,” a rehearing on sentence may be ordered by the same or a different convening authority.  United States v. Moffeit, 63 M.J. 40, 42-4 (C.A.A.F. 2006) (Baker, J., concurring).   

Senior Judge SULLIVAN and Judge COOK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� In order to determine whether the court-martial was properly composed, we needed to review Court-Martial Convening Order 3, dated 2 March 2007, which was not in the record of trial.  We obtained a copy from the servicing staff judge advocate’s (SJA) office.  We remind SJAs to ensure records of trial are complete before finalizing them and appellate counsel for both appellant and government to pay attention to such details when reviewing records on appeal.





� Specifications 1 and 2 of Additional Charge VII were merged into one specification.  Neither the SJA’s post-trial recommendation (SJAR) nor the promulgating order accurately reflects appellant’s additional conviction for stealing beer.  As such, we will dismiss that portion of the specification in our decretal paragraph.  No legal error occurred since the convening authority never approved that portion of the findings.





� KK was also prescribed Zoloft, an anti-depressant, but the record is unclear whether she took the medicine or not that evening.  Both KK and a registered nurse testified one should not mix alcohol with Klonopin and Zoloft.  


� During the evening, appellant called a taxi to take him home, but KK told him to stay.  The record is unclear whether this occurred before or after KK began drinking alcohol.  





� Appellant was PFC Kientopp’s team leader at some point in time.


� KK told appellant “no” at least two times and may have said “no” as many as four times.  


� The MCM continues:





Force and lack of consent are necessary to the offense.  Thus, if the rape victim consents to the act, it is not rape.  The lack of consent required, however, is more than mere lack of acquiescence.  If a victim in possession of his or her mental faculties fails to make lack of consent reasonably manifest by taking such measures of resistance as are called for by the circumstances, the inference may be drawn that the victim did consent.  Consent, however, may not be inferred if resistance would have been futile, where resistance is overcome by threats of death or great bodily harm, or where the victim is unable to resist because of the lack of mental or physical faculties.  In such a case there is no consent and the force involved in penetration will suffice.  All the surrounding circumstances are to be considered in determining whether a victim gave consent, or whether he or she failed or ceased to resist only because of a reasonable fear of death or grievous bodily harm.


MCM, pt. IV, para. 45c(1)(b).  





� Our court, both then and now, recognizes situations exist where “one who says ‘no’ could erase that line with nonverbal signals and actions,” but as we found in Stanley, that did not happen here.  Stanley, 43 M.J. at 676.  


� We need not determine whether the mistake of fact defense applies to the second specification of rape since we conclude that the evidence is factually insufficient and fails to meet the required elements of rape.  





� Turner, 25 M.J. at 325.
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