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MEMORANDUM OPINION ON FURTHER REVIEW
-------------------------------------------------------------------
Per Curiam:

On 5 June 2003, a military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) (two specifications), heroin possession, and heroin use, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for nine months.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge and confinement for six months, and granted appellant ninety-nine days’ confinement credit.  

On 22 March 2005, this court ordered a new Rule for Courts-Martial [hereinafter R.C.M.] 1106 staff judge advocate (SJA) post-trial recommendation (SJAR) and a new initial action by the convening authority.  See United States v. Lynch, ARMY 20030602, slip op. at 6 (Army Ct. Crim. App. 22 Mar. 2005) (unpub.).  The primary reason for our remand was for clarification of the SJAR’s ambiguous description of the offenses.  Id. at 1-2.  We also found the military judge committed legal error by providing incomplete information regarding the relationship between appellant’s approaching expiration of term of service (ETS) date and the deferment of forfeitures provision in appellant’s pretrial agreement.  Id. at 2, 6.
To correct the errors discussed below, The Judge Advocate General returned the record of trial to the United States Army Garrison, Fort Meade, for a new SJAR and initial action.  On 8 June 2005, the SJA executed a new SJAR.  On 6 September 2005, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge and confinement for six months.
  With the new SJAR and action completed, this case is before the court for further review pursuant to Article 66, UCMJ.

SJAR Findings Errors

The first SJAR, dated 1 August 2003, stated appellant pleaded guilty to two specifications of AWOL, “wrongful possession of a controlled substance,” and “wrongful use of a controlled substance.”  We found these vague offense descriptions inadequate because they failed to indicate:  (1) the duration and method of termination of both AWOLs, and (2) that the controlled substance appellant possessed and used on separate dates was heroin.  The 8 June 2005 SJAR adequately describes the offenses to which appellant pleaded guilty and of which appellant was convicted.  Without any indication otherwise in the convening authority’s 6 September 2005 initial action, the convening authority approved the findings as stated in the new SJAR.  See United States v. Diaz, 40 M.J. 335, 337, 341 (C.M.A. 1994).  Our review of “the findings and sentence as approved by the convening authority” under Article 66(c), UCMJ, may now proceed.
ETS Date and Appellant’s Pretrial Agreement

During the providence inquiry on 5 June 2003, the military judge discussed appellant’s pretrial agreement.  The agreement provided that, in exchange for appellant’s pleas of guilty, the convening authority would “[d]efer any adjudged and statutory forfeitures until action and [then] waive statutory forfeitures for a period of three (3) months at action.”  At trial, the parties agreed appellant’s impending 18 June 2003 ETS date rendered ineffective these bargained-for deferment and waiver provisions.  The military judge told appellant that appellant’s pay and allowances would terminate on his ETS date.  Appellant, nevertheless, agreed to be bound by the pretrial agreement.  Our court found that appellant’s decision to forego forfeiture relief and to continue with the pretrial agreement was based upon incorrect information.  The military judge failed to consider that Title 10 U.S.C. § 972(a) required adjustment of appellant’s ETS date from 18 June 2003 to 26 February 2004 because appellant was AWOL for 253 days.

Consistent with the pretrial agreement, the new SJAR accurately informs the convening authority about the deferment and waiver provisions in the pretrial agreement.  The convening authority’s endorsement to the 6 September 2005 SJAR addendum states:

I hereby defer the statutory forfeitures required by Article 58b(a), UCMJ, effective 19 June 2003 for a period of three months, or until the date the soldier was release from confinement[, i.e., 28 July 2003].  I hereby waive statutory forfeitures required by Article 58b(b)[,] UCMJ, to be paid to . . . the mother of the accused’s children, for a period of three months.
However, the convening authority’s 6 September 2005 initial action states:

The automatic forfeitures required by Article 58b(a), UCMJ, effective 19 June 2003 for a period of three months, or until the date the soldier was release from confinement, is terminated this date[, i.e., 6 September 2005].  The automatic forfeiture required by Article 58b(b)[,] UCMJ[,] is waived and will be paid to . . . the mother of the accused’s children for a period of three months.

The convening authority’s deferment and waiver of appellant’s automatic forfeitures are flawed in two ways.  First, the deferment, effective 19 June 2003, terminated under its own terms on 28 July 2003 (when appellant was released from confinement and entered into an excess leave status, as stated in the convening authority’s endorsement to the new SJAR addendum and in the new action), not on 6 September 2005 (the date of the new action).
Second, the waiver does not indicate an inception date, but in any event, cannot run concurrently with the deferment period or be effective after 28 July 2003.  Since there were no adjudged forfeitures in appellant’s case, the convening authority cannot retroactively waive previously deferred automatic forfeitures because once deferred, there are no forfeitures to waive.  See United States v. Emminizer, 56 M.J. 441, 443-45 (C.A.A.F. 2002).  
Furthermore, appellant’s automatic forfeitures—which are the only type of forfeitures subject to waiver—applied only during the time he was in confinement and subject to receive pay or allowances.  Id. at 443.  Appellant was released from confinement on 28 July 2003, and entered into an excess leave status.  “Once appellant went on excess leave, he was not entitled to pay or allowances.”  United States v. Jauregui, 60 M.J. 885, 888 n.7 (Army Ct. Crim. App. 2004) (citing United States v. Bodkins, 59 M.J. 634, 637 n.7 (Army Ct. Crim. App. 2003)).  Therefore, after 28 July 2003, no pay or allowances were subject to automatic forfeiture that could be waived.
Under the facts of this case, and in the interest of judicial economy, we conclude the convening authority’s retroactive approval of a deferment of automatic forfeitures is effective from 19 June 2003 until 28 July 2003 (forty days).  We also conclude the waiver of automatic forfeitures is a nullity.  
Conclusion

On consideration of the entire record, including those issues personally specified by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), we hold the findings of guilty and the sentence, as approved by the convening authority on 6 September 2005, are correct in law and fact.  Accordingly, those findings of guilty and the sentence are affirmed.  Appellant’s automatic forfeitures are deferred, effective 19 June 2003 to 28 July 2003.  Appellant will be credited with ninety-nine days’ confinement credit against his sentence to confinement.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� However, the convening authority’s new initial action failed to include ninety-nine days’ confinement credit.  See R.C.M. 1107(f)(4)(F); Army Reg. 27-10, Legal Services:  Military Justice, para. 5-31a (6 Sept. 2002) (requiring a convening authority to “show in [the] initial action all credits . . . regardless of the source of the credit . . . or for any . . . reason specified by the judge”); United States v. Delvalle, 55 M.J. 648, 649 n.1, 656 (Army Ct. Crim. App. 2001); United States v. Arab 55 M.J. 508, 510 n.2, 520 (Army Ct. Crim. App. 2001).  Accordingly, appellant will be credited with ninety-nine days’ confinement credit.
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