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MEMORANDUM OPINION
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SCHENCK, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to obey a lawful general regulation by wrongfully carrying a deadly weapon and distribution of marijuana, in violation of Articles 92 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for fifteen months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved the adjudged sentence, but suspended confinement in excess of twelve months for twelve months.  The convening authority credited appellant with two days of confinement against his sentence to confinement.  This case is before the court for review under Article 66, UCMJ.
Defense appellate counsel assert that the military judge erred by accepting appellant’s guilty plea to failure to obey a lawful general regulation by wrongfully carrying a deadly weapon to or while at a public gathering.  We agree and find that appellant’s guilty plea was improvident to the charged offense, but affirm his conviction to the lesser-included offense of a simple disorder in violation of Article 134, UCMJ.  We will take corrective action in our decretal paragraph.
Facts

In Specification 2 of Charge I, appellant was charged with violating Fort Stewart Reg. 190-2, Military Police:  Firearms and Weapons [hereinafter Fort Stewart Reg. 190-2], para. 2-3 (27 Oct. 1995), “by wrongfully carrying a deadly weapon.”
  Fort Stewart Reg. 190-2, para. 2-3, “Carrying Deadly Weapons to or at Public Gatherings,” states that “[a] person commits an offense under this section when he/she carries to or while at a public gathering any . . . firearm . . . .”  Section II of the regulation defines “public gathering,” stating that it “[s]hall include, but shall not be limited to, athletic or sporting events, schools or school functions, churches or church functions, rallies or functions, or establishments at which alcoholic beverages are sold for consumption on the premises.”  Paragraph 2-3 of Fort Stewart Reg. 190-2 does not prohibit simple possession of a deadly weapon.

During the plea inquiry the military judge did not explain to appellant the provisions of Fort Stewart Reg. 190-2, para. 2-3, nor did he define the term “public gathering.”
  Appellant stated that when he drove on post to meet Mr. D. and sell him marijuana, he had a loaded 9 millimeter pistol underneath the car seat.  The weapon remained under the seat during the drug transaction.  After selling marijuana to Mr. D., an undercover Criminal Investigation Command (CID) agent, appellant moved the weapon to his person.
Following the sale, CID agents pulled appellant’s vehicle over somewhere between the on-post shoppette and gym.  When the agents put appellant into the police car, appellant had the loaded pistol on his side.  While handcuffed in the back of the police vehicle, appellant hid the weapon under the car seat.  Later, when agents removed appellant from the vehicle, they saw the loaded clip and subsequently discovered the weapon.  Appellant twice admitted that it was wrongful to bring the weapon on post.  At no time during the providence inquiry did the military judge discuss the regulatory prohibition against carrying a deadly weapon to a “public gathering.”
Discussion
We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning the guilty plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  In determining whether the military judge abused his discretion when accepting the plea, we should view the evidence in a light most favorable to the prosecution.  See United States v. Hubbard, 28 M.J. 203, 209 (C.M.A. 1989) (Cox, J., concurring).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (1996) (quoting United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994), and citing R.C.M. 910(e)).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, the military judge either must “resolve the inconsistency or reject the guilty plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a); R.C.M. 910(h)(2)); see also United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).
The requirements of a Care inquiry and Article 45(a), UCMJ, were not met in this case.  The military judge failed to explain the prohibition against carrying a deadly weapon to a “public gathering.”  Appellant failed to admit that he carried a deadly weapon to a “public gathering.”  We, therefore, hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to a violation of Article 92, UCMJ, with respect to Specification 2 of Charge I.
We must now consider whether appellant’s responses to the military judge during the plea inquiry establish any other bases for criminal liability.  We conclude that they do.  “Conduct is punishable under Article 134 if it is prejudicial to good order and discipline in the armed forces or is of a nature to bring discredit upon the armed forces.”  United States v. Fuller, 54 M.J. 107, 112 (2000); see also MCM, 2000, Part IV, para. 60b(2).  Furthermore, “appellant was clearly on notice of this lesser-included offense because every enumerated offense under the UCMJ is per se prejudicial to good order and discipline or service-discrediting.”  Id. at 112 (citing United States v. Foster, 40 M.J. 140, 143 (C.M.A. 1994)) (holding that consensual sexual activity between a noncommissioned officer and a private first class was not maltreatment, and affirming lesser-included offense of simple disorder under Article 134, UCMJ).  We find that the conduct in this instance was “necessarily included” within the charged offense.  See UCMJ art. 79; Foster, 40 M.J. at 146.
During the providence inquiry appellant admitted that, on or about 23 April 2001, he wrongfully carried a loaded 9 millimeter pistol, a deadly weapon, on and about his person.  While under arrest and handcuffed, appellant hid the pistol under the seat of a law enforcement vehicle.  But for the fact that CID agents subsequently discovered appellant’s weapon, another person in custody could have found and retrieved this pistol and its loaded clip.  Therefore, we hold that Specification 2 of Charge I must be modified to conform to the facts to which appellant admitted.  Accordingly, we will modify Specification 2 of Charge I in our decretal paragraph.
Based upon appellant's plea and evidence from the providence inquiry, we are convinced beyond a reasonable doubt that appellant is guilty of a simple disorder under Article 134, UCMJ.  His conduct constitutes a lesser-included offense of failure to obey a lawful general regulation.  See United States v. Sapp, 53 M.J. 90 (2000), and United States v. Augustine, 53 M.J. 95 (2000) (both affirming lesser-included offense of service-discrediting conduct under Article 134, UCMJ); UCMJ, art. 59(b) (“Any reviewing authority with the power to approve or affirm a finding of guilty may approve or affirm, instead, so much of the finding as includes a lesser  included offense.”).  We also are satisfied that the charge of failure to obey a lawful general regulation by wrongfully carrying a deadly weapon and hiding it in a law enforcement vehicle fairly placed appellant on notice that he could be convicted of the lesser-included offense of a simple disorder.
Conclusion

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  We affirm appellant’s conviction to the lesser-included offense of a simple disorder in violation of Article 134, UCMJ.

The court affirms only so much of the finding of guilty of Specification 2 of Charge I, as finds that appellant did, at Fort Stewart, Georgia, on or about 23 April 2001, wrongfully carry a deadly weapon on or about his person and hide a deadly weapon under the seat of a law enforcement vehicle, which conduct was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces, in violation of Article 134, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.

Senior Judge HARVEY and Judge BARTO concur.
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Clerk of Court

� The military judge admitted Fort Stewart Reg. 190-2 as Appellate Exhibit II.





� Fort Stewart Reg. 190-2, para. 2-2, states that “[a] person commits the offense of carrying a concealed weapon when he/she knowingly has or carries about his/her person, unless in an open manner and fully exposed to view, any . . . firearm . . . [o]utside of his/her home or place of business.”  Given the facts of this case, paragraph 2-2 better describes appellant’s conduct.  Article 134, UCMJ, also prohibits carrying a concealed weapon.  Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM, 2000], Part IV, para. 112.  Further, by enacting 18 U.S.C. § 924(c)(1)(A), Congress authorized enhanced punishment of an additional five years imprisonment for any person who “during and in relation to any . . . drug trafficking crime . . . carries a firearm . . . .”





� See United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).





� If the providence inquiry clearly admits guilt to a different but “closely-related offense” with the same or lesser maximum punishment as that of the charged offense, we may affirm the findings without modification.  See United States v. Epps, 25 M.J. 319, 322-23 (C.M.A. 1987) (affirming guilty plea to larceny because the providence inquiry established guilt of the closely-related offense of receiving stolen property); United States v. Caver, 41 M.J. 556, 564-65 (N.M.Ct.Crim.App. 1994) (affirming guilty plea to wrongful appropriation because the providence inquiry established guilt of the closely-related offense of theft of services).  Nevertheless, we have elected not to exercise our option simply to affirm the findings as approved by the convening authority.
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