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MEMORANDUM OPINION
---------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

GIFFORD, Judge.
A military judge, sitting as a general court-martial convicted appellant, pursuant to his pleas, of two specifications of larceny and one specification of making a false official statement in violation of Articles 107 and 121, Uniform Code of Military Justice [hereinafter UCMJ], respectively (10 U.S.C. §§ 907 and 921).  The military judge sentenced appellant to a dishonorable discharge, confinement for fourteen months, and reduction to E1.  The convening authority approved the adjudged sentence.  
On review to this court pursuant to Article 66, UCMJ, appellant alleges in his sole assignment of error that:

The military judge abused his discretion by accepting appellant's guilty plea to larceny because the providence inquiry did not sufficiently establish the identity of the property owner as pled and the evidence presented raised a substantial inconsistency that was never resolved.

For the reasons set forth below, we conclude that appellant's guilty plea to larceny was not provident.  We set aside the findings of guilty of Charge I and its specifications.  Charge II and its specification are affirmed.  Our decretal paragraph grants appropriate relief.
FACTS


Appellant stole the debit card of a fellow Soldier—Specialist A.L.M.—while the two Soldiers were serving together in Iraq.  The PIN number required to access Specialist A.L.M.'s account was written on the back of the debit card.  Over an approximate four-week period, appellant used the debit card at primarily Army and Air Force Exchange facilities eighty times to purchase numerous non-essential items (e.g., snacks, video games, a video game player and gift cards).  Appellant used the gift cards to purchase more non-essential items.  The debit card bore the logo of the USAA Federal Savings Bank, which was the financial institution where SPC A.L.M. maintained an account.  It was SPC A.L.M.'s USAA Federal Savings Bank account which was ultimately decremented when appellant made his purchases.  

Originally the government charged appellant with forty-three specifications of larceny resulting from the use of Specialist A.L.M.'s debit card.  The government subsequently amended the charge sheet (DD Form 458) to line through forty-one of the larceny specifications and amended the remaining larceny specifications to incorporate the conduct at issue in the other forty-one specifications.  As amended, the two remaining specifications charged appellant with the following:
Charge I:  Violation of Article 121, UCMJ.
Specification 1:  In that Specialist Noel Veloria, US Army, did, at or near Joint Base Balad, Iraq, on divers occasions, between 21 January 2009 and 17 February 2009, steal money of a total value greater than $500.00, from the USAA Federal Savings Bank account of Specialist A.L.M., the property of USAA Federal Savings Bank.
Specification 2:  In that Specialist Noel Veloria, US Army, did, at or near Joint Base Balad, Iraq, on divers occasions, between 21 January 2009 and 18 February 2009, steal money of a total value less $500.00, from the USAA Federal Savings Bank account of Specialist A.L.M., the property of USAA Federal Savings Bank.


Appellant was also charged with making a false official statement for lying to a CID agent about the use of Specialist A.L.M.'s card.  At trial, pursuant to a pretrial agreement, appellant pled guilty to all charges and specifications (i.e., larceny and false official statement).  During the providence inquiry, the military judge determined that appellant had entered into a stipulation of fact with the government pursuant to his pretrial agreement.  In the stipulation of fact, which was signed prior to the date of trial, appellant twice agreed that when he took the card he intended to permanently deprive USAA Federal Savings Bank of the funds associated with Specialist A.L.M.'s bank account.  The defense counsel and trial counsel also signed the stipulation of fact agreeing to its contents.  


At trial, the military judge engaged appellant about the stipulation of fact.  Appellant agreed that he had voluntarily entered into the stipulation and understood it could not be contradicted or the judge would have to re-open the providence inquiry.  Appellant further affirmed—under oath—that the information in the stipulation was true and correct to the best of his knowledge.  The defense counsel did not object to the stipulation of fact.  The military judge admitted the stipulation of fact into evidence.  The military judge advised appellant he would use the stipulation of fact to determine appellant's guilt and determine an appropriate sentence.

The military judge informed appellant of the elements of the offenses.  In pertinent part, the military judge informed appellant of the elements of larceny for Charge I, making appropriate modifications to account for the variations in Specifications 1 and 2.  In so doing, the military judge stated that the second element was "that the property, the money, belonged to Specialist [A.L.M.]."  After he informed appellant of the elements, but prior to discussing with appellant the factual basis for his plea, the trial counsel advised the military judge that the specification(s) alleged that appellant stole money from the USAA Federal Savings Bank and not from Specialist A.L.M.  What ensued was a brief discussion wherein the parties discussed who the proper victim was—i.e., from whom appellant stole property.  After a brief Rule for Courts-Martial 802 session [hereinafter R.C.M.], trial counsel and defense counsel agreed that Specialist A.L.M. was the victim in the case.  No changes were made to the charge sheet nor did appellant participate in the discussion.  Rather, the military judge simply asked him if he needed him to reiterate the elements to which appellant responded in the negative.  

Appellant subsequently proceeded to describe how he stole from SPC A.L.M.  In response to the military judge's questions, appellant clearly stated he took Specialist A.L.M.'s debit card to deprive him of his money and further agreed that he believed that the money he stole belonged to Specialist A.L.M.  
DISCUSSION
For the reasons set forth below, we find a substantial basis in law and fact for questioning the military judge's acceptance of appellant's guilty plea to the Specifications of Charge I and Charge I.  

A plea of guilty will not be set aside unless there is a substantial basis in law and fact for questioning the guilty plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991); see also United States v. Inabinette, 66 M.J. 320, 322 (C.A.A.F. 2008).    "A military judge's decision to accept a guilty plea is reviewed for an abuse of discretion."  Id. (citations omitted).  "A providence inquiry into a guilty plea must establish  . . .  that the accused believes he is guilty [and] that the factual circumstances as revealed by the accused himself objectively support that plea."  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citations omitted).  See also Rules for Courts-Martial 910(e).  If an accused creates a matter inconsistent with his guilty plea at any time during the proceeding, the military judge must resolve the inconsistency or reject the guilty plea.  Id.  (citing to UCMJ, art. 45(a) and R.C.M. 910(h)(2); case citations omitted).  We review de novo the statutory elements required to establish an offense.  United States v. Holbrook, 66 M.J. 31, 32 (C.A.A.F. 2008).  

The offense of larceny requires, in relevant part, that "[t]he property belonged to a certain person."  Manual for Courts-Martial (2008 ed.), para. 46b(1)(b)) [hereinafter MCM].  In appellant's case, the charge sheet plainly reflects the government theory of liability regarding property ownership—that the property belonged to the USAA Federal Savings Bank.  Whether and when two legal interests co-exist in the same property is evidence dependent.  See e.g., United States v. Lubasky, 68 M.J. 260, 264 n.3 (C.A.A.F. 2010); see also MCM, paragraph 46c(1)(h)(i).  Thus, whether the government chooses to charge in the alternative or elects to focus on a singular victim is a charging decision—we neither endorse a particular charging theory nor substantively discuss the issue.  In this case, the government elected to charge appellant with stealing from the USAA Federal Savings Bank.  As a result, once it chose its charging strategy, it was bound in its decision at trial absent a modification through a legally cognizable means (e.g., amendment).
  No such modification occurred in this case.
  Rather, both the trial counsel and defense counsel merely agreed on the record that Specialist A.L.M. was the proper victim.  Accordingly, we find the military judge erred when he advised appellant that the charged offense of larceny included as an element that the property belonged to Specialist A.L.M. versus the property of the USAA Federal Savings Bank.  

In the case sub judice, the issue of verbally changing at trial the party from whom appellant stole using SPC A.L.M.'s debit card was more than just an issue of technical clarity—it went to the larceny theory the government elected to pursue when it charged appellant.  The stipulation of fact entered into by all parties and affirmed by appellant states appellant took the property of the USAA Federal Savings Bank.  This admission is consistent with the government's original theory of liability reflected on the charge sheet in Specifications 1 and 2 of Charge I.  

The colloquy between the military judge and appellant regarding the factual basis for appellant's guilty plea, however, was inconsistent with the charged theory of liability.  Distinct from the stipulation of fact, appellant admitted to taking the property of SPC A.L.M. and intending to permanently deprive him of his property.  Specifically, the military judge determined from appellant that he stole money from the account of Specialist A.L.M. and, upon further questioning, appellant agreed that the "property or the money belonged to Specialist [A.L.M.]."  Appellant also admitted he intended to permanently deprive Specialist A.L.M. of "the use and benefit of the property, the money."  At no point during the providence inquiry did the military judge discuss with appellant whether the property belonged to the USAA Federal Savings Bank and what intent, if any, appellant had with regard to depriving the USAA Federal Savings Bank of any monies.  Moreover, the military judge did not discuss with appellant that conflicting facts had been created between appellant's stipulation of fact and his oral providence inquiry.  
This inconsistency in the factual basis for appellant's guilty plea was not reconciled during the Care inquiry and raises a substantial basis in law and fact to question the military judge's acceptance of appellant's guilty plea to the specifications of Charge I.  See United States v. Care, 40 C.M.R. 247, 253 (C.M.A. 1969); see also R.C.M. 910(e).

We note that when the counsel orally agreed at trial that the property owner was not the USAA Federal Savings Bank, but rather SPC A.L.M., the government changed its theory of liability.  In this case, the change in theory regarding to whom the property belonged affected an element of the charged offense of larceny.  See MCM, para. 46b(1)(b)).  Based on the nature of the change, a major amendment was required to both specifications of Charge I to reflect that change.  No amendment occurred, as the record reflects appellant did not consent to the change.  See R.C.M. 603(d).  It was this change that created the variance between the proof and the pleadings and the inconsistency in the factual basis for appellant's guilty plea which was not reconciled during the Care inquiry.  

We have considered appellant's matters raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.  The findings of guilty of the specifications of Charge I and Charge I are set aside.  The remaining findings of guilty are affirmed.  After setting aside the findings of Charge I and its specifications, only Charge II remains, and it is the least serious of the offenses.  We find that the sentencing landscape has dramatically changed.  See United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006) (Baker, J., concurring) (citation omitted); see also United States v. Sales, 22 M.J. 305 (C.M.A. 1986).  The record of trial is returned to The Judge Advocate General for submission to the same or a different convening authority.  That convening authority may order a rehearing on the specifications of Charge I and Charge I and the sentence.  If the convening authority determines that a rehearing on those charges is impracticable, he may dismiss the charges and order a rehearing on sentence only. 
Senior Judge CONN and Judge HOFFMAN concur.
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Clerk of Court 
� The forty-one specifications that were dismissed by the government contained nearly identical language insofar as it alleged that the money was "from the USAA Federal Savings Bank account of Specialist [A.L.M.] and the property of USAA Federal Savings Bank."





� See R.C.M. 603 regarding amendments to the charges and specifications.  In appellant's case, at the time both counsel agreed that Specialist A.L.M. was the correct victim, appellant had already been arraigned.  As a result, R.C.M. 603(d) provides that except for minor changes, no changes could be made to the charges and specifications over the objection of the accused.  





� Further convoluting this case is the fact that appellant was charged with the larceny of money.  The stipulation of fact (and its enclosures) and the testimony elicited from appellant during the providence inquiry reflect he used the debit card to purchase merchandise and gift cards.  The record does not disclose that appellant used the debit card to withdraw funds from an automatic teller machine or otherwise used the debit card to obtain money.  Based on our setting aside the findings of Charge I and its Specifications for others reasons, we do not substantively discuss this other potential legal issue. 
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