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Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny, disrespect toward a superior commissioned officer, assaulting a superior commissioned officer, use of 3, 4-methylenedioxymethamphetamine (ecstasy), larceny (two specifications), and housebreaking, in violation of Articles 81, 89, 90, 112a, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 889, 890, 912a, 921, and 930 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty-six months, forfeiture of all pay and allowances, and reduction to Private E1.  In accordance with appellant’s pretrial agreement, the convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for nine months, forfeiture of all pay and allowances and reduction to Private E1.  This case is before us pursuant to Article 66, UCMJ.  

Two errors merit discussion and corrective action.  First, the military judge erred during the providence inquiry.  Appellant pleaded guilty to Charge IV and its Specification, alleging that appellant stole military property of a value of $500.00 or less.  The military judge explained the elements of Charge IV and its Specification, but stated that the value of the military property appellant stole was less than $500.00.  Appellant agreed that this described the value of the property he took.  The military judge found appellant guilty in accordance with his plea.  In our decretal paragraph, we will conform the finding of guilty of Charge IV and its Specification to the value of the stolen items as described by the military judge during the providence inquiry. 

Second, the staff judge advocate’s (SJA) post-trial recommendation (SJAR) and addendum are ambiguous regarding the convening authority’s approval of a guilty finding for Additional Charge III and its Specification (housebreaking).  The SJAR states that the attached case abstract contains the findings for appellant’s court-martial.  The case abstract indicates guilty findings for all offenses, except for Additional Charge III and its Specification.  The SJAR contains no information on appellant’s plea or the military judge’s finding for Additional Charge III and its Specification.  Appellant and his trial defense counsel did not object to the absence of findings information in the case abstract for Additional Charge III and its Specification.  See Rules for Courts-Martial 1105 and 1106(f)(4).
The SJA’s addendum states that appellant was found guilty of housebreaking.  A memorandum signed by the general court-martial convening authority states that he considered both the SJAR and the SJA’s addendum, lists the SJAR, SJA’s addendum, and case abstract among the enclosures, and concludes, “[t]he recommendation of the Staff Judge Advocate is approved.”  

We agree with appellate defense and government counsel that we should set aside Additional Charge III and its Specification.  Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Assuming the convening authority approved the findings as stated in the case abstract, he failed to approve any finding for Additional Charge III and its Specification.  See United States v. Saunders, 56 M.J. 930, 936 (Army Ct. Crim. App. 2002), aff’d, 59 M.J. 1 (C.A.A.F. 2003); see also Diaz, 40 M.J. at 337.  We will dismiss Additional Charge III and its Specification because appellate counsel urge us to do so.  See United States v. Fagan, 59 M.J. 238, 244 (C.A.A.F. 2004).

We see no prejudice to appellant as to the sentence.  See United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998) (applying a “colorable showing of possible prejudice” standard to SJAR errors raised on appeal).  Appellant also pleaded guilty to larceny and conspiracy to commit larceny for stealing items from the room he unlawfully entered.  Appellant asked for a bad-conduct discharge.  His pretrial agreement limited confinement to nine months, and appellant received credit for 154 days in pretrial confinement.    
Accordingly, only so much of the finding of guilty of Charge IV and its Specification as finds that appellant did, at or near Fort Polk, Louisiana, on or about the period between 28 January 2002 and 23 February 2002, steal four 5.56 mm blank rounds, two hundred fifty-four 5.56 mm ball rounds, one .50 caliber round, one 25 mm round, one 40 mm round, one trip flare, and five smoke grenades, military property, of a value of less than $500.00, the property of the United States Army, in violation of Article 121, Uniform Code of Military Justice, is approved.  Additional Charge III and its Specification are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the noted error, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence. 






FOR THE COURT:

MALCOLM H. SQUIRES, JR.
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