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MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------------
CAIRNS, Senior Judge:

A general court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of disobeying a lawful command (two specifi-cations), aggravated assault (two specifications), assault on a child under the age of sixteen years, assault consummated by a battery (four specifications), kidnapping, wrongfully endangering the life of another, wrongfully communicating a threat, and unlawful removal of a public record, in violation of Articles 90, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 928, and 934 [hereinafter UCMJ].  The approved sentence includes a dishonorable discharge, confinement for twenty-five years, and reduction to the grade of Private E1.

In this Article 66, UCMJ, appeal, we have examined the record of trial, considered the parties’ briefs, and heard oral argument.
  Following oral argument, we ordered a limited hearing pursuant to United States v. DuBay
 to consider whether the appellant personally requested trial with enlisted members, as required by Article 25(c), UCMJ.  Among his nine assignments of error, the appellant asserts: (1) that it was jurisdictional error for the court-martial composed of enlisted members to try him because there was neither an oral request by the appellant on the record nor a written request signed personally by him for trial by officer and enlisted members; (2) that the military judge erred in ruling that the defense’s general attack on the credibility of the appellant’s wife was sufficient to allow admission of her prior consistent statements and that her prior motive to fabricate went to the weight of the evidence only, and not to its admissibility; and (3) that the military judge erred in allowing the appellant’s former wife to testify that the appellant committed acts of uncharged misconduct against her.  We hold that the court-martial had jurisdiction, but that the military judge erred in admitting the prior consistent statements and certain evidence of uncharged misconduct. 

FACTS

The offenses of which the appellant was convicted occurred over a three-year period, beginning in 1992, when the appellant punched his wife in the stomach with his fist while she was pregnant.  The remaining assaults and offenses of which the appellant was convicted were committed on or about 7 August 1995, 6 September 1995, and 30 September 1995.
  The court-martial also convicted the appellant of kidnapping his wife by wrongfully confining her and holding her against her will between June and August 1995.

As proof of the kidnapping allegation, the appellant’s wife testified that the appellant told her she should not leave the house, and “he got mad if he thought I 

wasn’t [in the house], or I was outside too long or I was outside, period.”  She testified that, in an effort to control her, he would take her clothes and withdraw “privileges,” such as sleeping in the master bedroom.

The appellant’s wife testified that on 6 August 1995, the appellant pushed her in the chest when she was pregnant, and she started to bleed vaginally.  Later that night, the appellant’s two and one-half year old son woke up crying, and, in response, the appellant whipped him with a belt.  When the appellant’s wife attempted to intercede, the appellant hit her with the belt and her bleeding increased.  She told the appellant she was hurting and needed to go to the hospital.  The appellant said, “No, later.”  When the appellant’s wife went to the hospital the next day, the doctors advised her that she had miscarried.

The appellant’s wife testified that, on or about 6 September 1995, she and the appellant had an argument, and the appellant threatened to kill her with a steak knife which he held in his hand.  The appellant’s wife never described the manner by which the appellant offered or attempted to do bodily harm to her.  In responding to questions by the military judge, she testified that the appellant did not hold the knife to her body or attempt to cut her, but she was scared and felt threatened.

On or about 7 September 1995, the appellant’s wife reported the appellant’s assaults, threats, and abuse to the military police (MP).  After a preliminary investigation, the appellant’s commander ordered the appellant to move back into the barracks and issued him a written order not to have contact with his family pending investigation of the allegations. 

The appellant’s wife testified that on 30 September 1995, between 0200 and 0500 hours, she awoke in her bedroom and saw her husband.  The appellant told her “not to fuck with his family,” and then pulled her up off the bed by her wrists.  He then released her right wrist, maintained his grasp of her left wrist, and slapped her.  As she fell backwards, the appellant held onto her wrist and injured it.  Before he departed the quarters, the appellant told his wife not to call the military police “because they ain’t going to help [her].”  When the appellant’s wife sought medical attention the next day, her wrist injury was diagnosed to be a sprain.

ELECTION OF ENLISTED MEMBERS

Background

At the first session of the court-martial, the military judge properly advised the appellant of his forum rights and approved his counsel’s request to defer making a forum selection.  Prior to the next session, the appellant’s military trial defense counsel signed and submitted a written request for an enlisted panel, but the appellant did not sign the request.  

The appellant and all parties were present at the next Article 39(a), UCMJ, session, during which the military judge announced that the appellant’s forum selection should be made a part of the record.  Noting the presence of enlisted “nameplates” in court, the military judge asked whether the appellant chose to be tried by a panel with enlisted members.  The trial defense counsel responded, “Yes, sir,” and informed the court that a written request for enlisted members had been previously submitted to the government.  Without explicitly asking the appellant on the record whether he desired enlisted members, the military judge directed that the written request be made a part of the record as an appellate exhibit.  The appellant was present throughout the remainder of the trial and never objected to the enlisted members sitting on his court-martial.

The appellant, in a post-trial affidavit, stated that he and his defense counsel discussed his forum options prior to trial.  He recalled that they discussed the advantages of trial with members, but he could not recall whether he knew prior to trial that his attorneys had submitted a written request for enlisted members.  In his affidavit, the appellant was silent as to whether he advised his counsel of his forum decision.  In their own post-trial affidavits, both the military and civilian defense counsel stated that, after they provided the appellant advice regarding his forum options, he expressed his decision to be tried by an enlisted panel.  

On the basis of this disputed and unclear record regarding the appellant’s forum election, we ordered a DuBay hearing.  After an evidentiary hearing, the DuBay military judge, who was not the trial judge, made the following findings of fact:

(1)  Appellant understood from both CPT Smith and Mr. Poydasheff and from the military judge that the choice of forum was a choice that appellant must make personally; and that such choice was between trial by judge alone, trial by an officer panel, or trial by panel with [one-third enlisted].  (2)  The “pros & cons” of the choice of an enlisted panel were discussed at one meeting between appellant, Smith, and Poydasheff sometime in January before Smith submitted the written election dated 26 January 96.  Appellant was brought to Ft Benning for that meeting and returned to the Pensacola Brig afterward to await trial.  (3)  Appellant did in fact understand the choice he faced about the type of court which would hear his case.  (4)  Appellant clearly and unequivocally made his own choice, that he wanted his court-martial to include at least one-third enlisted voting members, and he orally communicated that choice to his detailed military and retained civilian counsel at the weekend January meeting.  He never thereafter indicated to either counsel or to anyone during trial that he wanted to change that election.  (5)  At the trial session on 29 January 96, appellant was aware from the discussion between his counsel and the military judge that an enlisted panel was waiting in the wings to hear his case, and he said nothing to indicate that was not his choice.  He sat silently but knowingly as his defense counsel orally and in writing vouched to the military judge, on the record, that an enlisted panel was the choice he, the appellant, had made.  (6)  The appellant did not himself sign any writing submitted during his trial to show his election of an enlisted panel.  (7)  The military judge did not direct any question specifically to the appellant to elicit his confirmation of his choice of an enlisted panel, and appellant did not orally volunteer such confirmation.  

Based on these facts, the DuBay military judge made written conclusions of law.  He held that the substantive component of Article 25(c)(1), UCMJ, by which “the accused enlisted soldier is protected from other enlisted members sitting in judgment of him unless he personally requests that they comprise at least a third of the voting membership,”
 was not violated because the evidence clearly demonstrated that the appellant personally and intelligently decided he wanted an enlisted panel.  The DuBay military judge also concluded that the procedural requirement—“‘[that] the accused personally . . . request[] orally on the record or in writing that enlisted members serve’”
—was not met.  The DuBay military judge opined that this error should not be regarded as jurisdictional.

Discussion

Military appellate courts review a military judge’s findings of fact under a clearly-erroneous standard, and a military judge’s conclusions of law de novo.  See generally United States v. Ayers, 54 M.J. 85, 95 (2000).  In this case, the DuBay military judge’s findings of fact are supported by the evidence, and we accept and adopt them as our own.  

Our de novo review of the jurisdictional issue compels the conclusion that the trial judge erred by not obtaining from the appellant, on the record, a personally-articulated oral request for enlisted members or a written request for enlisted members signed personally by the appellant, in violation of Article 25, UCMJ.  This error was not jurisdictional, however, “because there is sufficient indication by [appellant] orally and on the record that he personally requested enlisted members.”  United States v. Townes, 52 M.J. 275, 277 (2000).  The record is clear that both the military and the civilian defense counsel advised the appellant of his forum rights; that the military judge fully advised the appellant on the record of those rights; that the appellant understood his forum options and that the forum choice was his to make personally; that the appellant unequivocally decided he wanted enlisted members to serve on his court-martial; and that the appellant was present when his counsel informed the military judge, orally on the record and in writing, that his client requested trial with enlisted members.  Although the appellant neither signed the written request for enlisted members nor personally articulated his request orally on the record, the appellant, in fact, personally elected to be tried by an enlisted panel.  The appellant has not alleged that anybody coerced him to select enlisted members or that he lacked the ability to knowingly and intelligently make the forum election.  As our superior court decided in Townes, 52 M.J. at 277, we hold that there was substantial compliance with Article 25, UCMJ, and that the trial judge’s error in not complying with the procedural requirements of Article 25, UCMJ, did not materially prejudice the substantial rights of the appellant.  

PRIOR CONSISTENT STATEMENTS

Background

The appellant’s wife testified regarding all the charged offenses.  She was indispensable to the government’s case because she was either the victim or an essential witness to all of the alleged offenses.  However, her direct testimony was vague, uncertain, lacked detail, and often consisted of short responses to leading questions.  The quality of her testimony may be a consequence of her reluctance to testify.  

On cross-examination of the appellant’s wife, the defense mounted a general attack on her character for truthfulness.  The civilian defense counsel questioned her about collateral matters, and then tried to demonstrate that she made inconsistent statements about those matters during the Article 32(b), UCMJ, investigation.  As to the substantive offenses, the defense attempted to get the appellant’s wife to admit that she had lied to the doctor about how her wrist was injured.  Through cross-examination, the defense suggested that she had made repeated false allegations against the appellant as early as 1991 in order to support grounds for divorce.  During the course of cross-examination, the defense counsel implied she was lying and commented, “[Y]ou pick and chose when to tell or not tell the truth.”  Intentionally or otherwise, the defense counsel avoided eliciting details about the substance of the allegations.   

During redirect examination, the military judge admitted, over defense hearsay objections, three sworn statements made by the appellant’s wife to police investigators as prior consistent statements under Military Rule of Evidence 801(d)(1) [hereinafter Mil. R. Evid.].  When the defense sought reconsideration, arguing that the rule precludes admitting such statements if “there is a prior motive for lying,” the military judge adhered to his ruling, stating, “That’s going to go to the weight, not the admissibility,” and suggesting that counsel may wish to raise that issue during his closing argument.

Subsequent government witnesses testified, over defense hearsay objections, to out-of-court statements that the appellant’s wife made to them regarding several of the incidents giving rise to the charges.  The command’s victim/witness assistance officer, a judge advocate, recounted detailed statements the appellant’s wife made to him regarding assaults, threats, and coercion by the appellant.  An MP testified that the appellant’s wife detailed how the appellant assaulted and threatened her on 30 September 1995, and how the judicial system had failed her in the past.  He recounted her fears that the appellant would kill her and her children, and he opined that she was genuinely scared and had “given in.”  The defense interposed timely objections to these prior statements, arguing that the prosecution had failed to show that the statements preceded any allegation of recent fabrication or motive to lie.  In overruling the objections, and admitting these statements as substantive evidence under Mil. R. Evid. 801(d)(1), the military judge stated that he would allow this testimony because the defense had asked the appellant’s wife “if she basically picked and chose when she wanted to tell the truth.”      

Discussion

Under Mil. R. Evid. 801(d)(1)(B), a prior consistent statement is not hearsay when offered to rebut a charge of recent fabrication or improper influence or motive.  Such a statement comes into evidence to rehabilitate the witness whose credibility has been attacked and may be considered on the merits as substantive evidence.  United States v.  McCaskey, 30 M.J. 188, 192 (C.M.A. 1990); United States v. Hood, 48 M.J. 928, 932 (Army Ct. Crim. App. 1998).  To be admissible under the rule, a prior consistent statement must predate the alleged recent fabrication or the improper influence or motive.  Tome v. United States, 513 U.S. 150, 156 (1995); McCaskey, 30 M.J. at 192.  “In applying this rule, the military judge must determine, with the aid of counsel, when the motive to fabricate occurred . . . ; whether the statement sought to be admitted rebuts the recent fabrication, improper influence or motive; and whether the prior statement is relevant.”  United States v. Toro, 37 M.J. 313, 315 (C.M.A. 1993) (citation omitted);
 see also United States v. Allison, 49 M.J. 54, 57 (1998).  If a statement is otherwise relevant and admissible under Mil. R. Evid. 801(d)(1), the military judge should apply the balancing test under Mil. R. Evid. 403.  Toro, 37 M.J. at 315-16.  We review issues of admissibility of prior consistent statements for abuse of discretion.  See United States v. Sullivan, 42 M.J. 360, 363 (1995) (citations omitted).

We hold that the military judge abused his discretion when he failed to determine on the record whether the prior consistent statements by the appellant’s wife were made before her alleged motive to fabricate arose.  The defense counsel made repeated objections citing the requirement under the rule that such statements must predate the recent fabrication or improper influence or motive.  The military judge overruled the objections, stating that they went to weight not admissibility.  The military judge was wrong—the objections properly focused on an issue affecting admissibility.    

When it is obvious from the record that a prior consistent statement was made before the alleged recent fabrication or improper influence or motive, appellate courts have not found error, despite the military judge’s failure to make a determination on the record.  Allison, 49 M.J. at 57-58.  Unlike Allison, the record in this case is not clear as to when the alleged improper motive arose, although the defense’s cross-examination strongly suggests the alleged motive to fabricate arose as far back as 1991, well before any of the prior consistent statements were made.  

The proponent of a prior consistent statement has an obligation to lay a proper foundation for its admissibility by demonstrating on the record that the statement was made before the recent fabrication or improper influence or motive arose.  A prudent military judge should articulate when the recent fabrication or improper influence or motive arose; how the proffered statement rebuts the allegation of recent fabrication or improper influence or motive; whether the statement is relevant; and whether the probative value is substantially outweighed by the danger of unfair influence.  The military judge in this case failed to do so.

As a result of the military judge’s refusal in this case to resolve when the alleged recent fabrication or improper motive arose, important evidence on the issue of the appellant’s guilt or innocence was erroneously admitted.  We will evaluate whether this error materially prejudiced a substantial right of the accused under Article 59(a), UCMJ, following our analysis of the next issue. 

UNCHARGED MISCONDUCT

Background

In a pretrial motion in limine, the trial defense counsel sought to prevent the appellant’s former wife from testifying that the appellant committed acts of uncharged spousal abuse against her prior to allegedly committing the charged offenses involving his current wife.  Based on an offer of proof and argument by counsel, the military judge denied the motion, ruling that the proffered evidence “fit the judicially accepted definitions of scheme or plan or motive.”  During the government’s case-in-chief, the military judge allowed the appellant’s former wife to testify before the members without first reviewing the evidence in an out-of-court hearing to ensure it met the three-prong test set forth in United States v. Reynolds, 29 M.J. 105, 109 (C.M.A. 1989).

The appellant’s former wife testified that the appellant assaulted her on multiple occasions, including while she was pregnant; threatened to kill her and then take the children; stalked her;
 and tried to keep her in the house through intimidation.  These uncharged acts were similar to those charged offenses in which the appellant’s current wife was the victim.  

In addition, however, the appellant’s former wife testified that the appellant subjected her to serious uncharged acts, which were dissimilar to those with which he was charged at his court-martial.  Specifically, she testified that the appellant raped her; that he forcibly removed her panties to “inspect” her vagina so he could determine whether she had engaged in sexual intercourse with somebody else; that he wrongfully cohabitated with another (his current wife) while still married to his pregnant former wife; that the appellant committed bigamy by marrying his current wife before he had divorced his former wife;
 and that he failed to pay required child support after their divorce.

Discussion
We review a military judge’s ruling on the admissibility of uncharged misconduct for abuse of discretion.  See United States v. Spata, 34 M.J. 284, 286 (C.M.A. 1992); United States v. Mukes, 18 M.J. 358, 359 (C.M.A. 1984).  A military judge abuses his discretion in admitting evidence, over objection, if he fails to apply the correct rule of evidence or incorrectly applies the appropriate rule to the facts.  See United States v. Sullivan, 42 M.J. 360, 363 (1995) (citation omitted) (“We will reverse for an abuse of discretion if the military judge’s findings of fact are clearly erroneous or if his decision is influenced by an erroneous view of the law.”); United States v. Travers, 25 M.J. 61, 63 (C.M.A. 1987) (“‘An abuse of discretion arises in cases in which the judge was controlled by some error of law . . . .’”) (quoting Renney v. Dobbs House, Inc., 274 S.E.2d 290, 291 (S.C. 1981)) .  “When evidence of uncharged misconduct is erroneously admitted, we must test for prejudice.”  United States v. Hughes, 48 M.J. 700, 712 (A.F. Ct. Crim. App. 1998).  

Uncharged misconduct “is not admissible to prove the character of a person in order to show action in conformity therewith.”  Mil. R. Evid. 404(b).  Such evidence “may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.”  Id.  

In Reynolds, our superior court established a three-prong test for determining the admissibility of uncharged misconduct under Mil. R. Evid. 404(b):

1.  Does the evidence reasonably support a finding . . . that [the] appellant committed prior crimes, wrongs, or acts?

2.  What “fact . . . of consequence” is made “more” or “less probable” by the existence of this evidence?

3.  Is the “probative value . . . substantially outweighed by the danger of unfair prejudice”?

Reynolds, 29 M.J. at 109 (citations omitted).

“If the evidence fails to meet any one of these three [prongs], it is inadmissible.”  Id.  Therefore, assuming the proponent of uncharged misconduct can meet the proof requirements of prong one,
 he then must meet the relevancy requirements of prong two.  Under Mil. R. Evid. 404(b), evidence amounting to uncharged misconduct must not only satisfy the relevancy standards of Mil. R. Evid. 401 and 402,
 it must also be offered for a proper purpose, examples of which are listed in the rule.  The evidence need not fit neatly into one of the categories enumerated in Mil. R. Evid. 404(b), so long as the evidence is offered for some purpose other than to show the accused’s predisposition or propensity to commit the crime.  United States v. Acton, 38 M.J. 330, 333 (C.M.A. 1993) (citations omitted); United States v. Arevalo, 43 M.J. 719, 721 (A.F. Ct. Crim. App. 1995) (citation omitted).  Even if the proponent of uncharged misconduct meets the proof and relevancy requirements of the first two prongs of Reynolds, the evidence may be excluded under prong three if its probative value is substantially outweighed by the danger of unfair prejudice.  See Mil. R. Evid. 403.  

“The term ‘unfair prejudice,’ as to a criminal defendant, speaks to the capacity of some concededly relevant evidence to lure the factfinder into declaring guilt on a ground different from proof specific to the offense charged.”  Old Chief v. United States, 519 U.S. 172, 180 (1997) (citation omitted).  Such unfair prejudice means a tendency to convict on an improper basis.  An accused may be unfairly prejudiced if the evidence that he committed an earlier bad act was offered solely to show that he must be of bad character, suggesting that he likely committed the charged offense because he was acting in conformity with the bad character.

In the appellant’s case, the government asserted at trial that the testimony of the appellant’s former wife would show the appellant’s common plan or scheme and his motive and intent in committing offenses against his current wife.  The trial counsel argued:  “Basically, what the government contends is the motive of the accused was to create an oppressive environment for his wives.”  He further contended that the government would show “that the accused did similar things with [his former wife] that he’s charged with doing to [his current wife].”  

The defense counsel countered by arguing that the government’s real purpose was to establish the appellant’s bad character and his propensity to commit the charged offenses by offering evidence of the uncharged acts.  The defense further asserted that the government’s focus on the similarities of the allegations was tantamount to arguing modus operandi; however, because modus operandi is only relevant to identity, and identity was not an issue in this case, the evidence should not be admitted.  The defense contended that whatever similarities existed between the charged and uncharged acts were “simply generic characteristics of any type of spousal abuse” and not indicative of a common scheme or plan.  Finally, the defense argued that, if the government proved that the charged acts occurred, then motive and intent would be clear.  The defense was not defending on the basis of mistake of fact or any other defense that would place the appellant’s intent in issue. 

We are not persuaded by the government’s arguments at trial or on appeal that the evidence of uncharged acts, insofar as they included rape, bigamy, vaginal inspection, or wrongful cohabitation, served a permissible purpose under Mil. R. Evid. 404(b).  Contrary to the government’s position, these dissimilar uncharged crimes did not tend to make more probable the appellant’s motive to commit the charged offenses.  The government argued that the appellant’s motive was to create an oppressive atmosphere for his wives.  Although we agree that the dissimilar uncharged crimes, if true, created an oppressive environment for the appellant’s former wife, how does that make it more probable that he committed, or had a motive to commit, the charged offenses?  Other than the suspicion raised by evidence of prior spousal abuse—which would amount to propensity evidence—we do not think there is a good answer.

We recognize that motive, “the moving force that induces the criminal act,” although never an element of an offense, may be relevant in a case to prove identity or to show criminal intent.  See United States v. Jenkins, 48 M.J. 594, 598 (Army Ct. Crim. App. 1998);
 United States v. Huet-Vaughn, 43 M.J. 105, 113 (1995).
  In this case, we fail to see how the appellant’s motive “to create an oppressive environment” for his former wife by raping her, forcibly inspecting her vagina, wrongfully cohabitating with another, and committing bigamy was pertinent to the identity of the perpetrator, his criminal intent, or some other matter relevant to the charged offenses.  We do not see the relevancy of this evidence to the appellant’s identity, particularly as identity was not in issue.  Even if identity were in controversy, the appellant’s conduct with respect to his wives was not so distinctive as to make the dissimilar uncharged acts relevant on the issue of identity.  Likewise, the defense theory was that the appellant did not commit the charged acts, not that he lacked criminal intent in their commission.  Cf. Spata, 34 M.J at 286.  In our opinion, the evidence of the dissimilar uncharged acts amounted to an insinuation that, because the appellant severely abused his former wife, it is likely he committed the charged criminal acts against his current wife.  Of course, such evidence is propensity evidence, and it is prohibited under Mil. R. Evid. 404(b).  

The government also argues that the evidence was relevant to prove common scheme or plan under Mil. R. Evid. 404(b).  “Uncharged and charged acts are part of a common or continuing plan when they are mutually dependent or interlocking steps toward the accomplishment of the same final goal.  It is the interconnectivity of the acts inspired by a singular purpose . . . that manifests a plan.”  Jenkins, 48 M.J. at 600.  Whether uncharged misconduct is relevant to a proper purpose has also been analyzed with a slightly different focus than in Jenkins as a function of the degree of similarity between the extrinsic evidence and the charged offenses.  See United States v. Bender, 30 M.J. 815 (A.C.M.R. 1990), aff’d, 33 M.J. 111 (C.M.A. 1991).  Under such analysis, the required degree of similarity varies depending on the purpose for which it is offered.  For common scheme or plan, a higher degree of similarity is necessary than for intent or motive.  See United States v. Franklin, 35 M.J. 311, 317 (C.M.A. 1992).  

Although we acknowledge similarities in some of the appellant’s conduct toward his two wives, we do not believe that the appellant’s acts of rape, vaginal inspection, wrongful cohabitation, and bigamy were similar enough that they demonstrated a common, interlocking plan or scheme designed to accomplish some final goal, the completion of which included the victimization of his current wife.  Stated differently, the rape, vaginal inspection, wrongful cohabitation, and bigamy were so dissimilar to the charged offenses that they plainly “did not tend to establish a plan or overall scheme of which the charged offenses were a part.”  United States v. Rappaport, 22 M.J. 445, 447 (C.M.A. 1986).  Moreover, unlike the facts in Reynolds, these prior bad acts were not similar enough to the charged acts that they evidenced a particular “‘design’” or “‘system.’”
    

We hold that the evidence of rape, vaginal inspection, wrongful cohabitation, and bigamy did not serve a legitimate purpose under Mil. R. Evid. 404(b) and thus failed to meet the Reynolds relevancy requirements.  Accordingly, the military judge abused his discretion by admitting this evidence.

Even if we concluded that the military judge did not abuse his discretion on prongs one and two of Reynolds, the probative value of the dissimilar uncharged misconduct was substantially outweighed by the danger of unfair prejudice in this case.  The military judge failed to articulate on the record any findings or analysis regarding the balancing required under Mil. R. Evid. 403 and Reynolds.  Therefore, the military judge’s summary conclusion that the probative value was not outweighed by the danger of unfair prejudice is not entitled to great deference.  See Acton, 38 M.J. at 334 (military judge not required to make special findings, but “it is difficult to defer to a decision when the record does not reflect what the basis of the decision was”).  

In balancing the probative value of uncharged misconduct against the danger of unfair prejudice under Mil. R. Evid. 403 and Reynolds, it should be recognized that there is an inverse relationship between the degree of relevance to a proper purpose and unfair prejudice.  As the relevance to a proper purpose declines, the danger of unfair prejudice increases.  While we adhere to our holding that the evidence of the dissimilar uncharged acts was not relevant to any proper purpose under Mil. R. Evid. 404(b), we will assume, for analysis purposes only, that the objectionable uncharged conduct met prongs one and two under Reynolds.  The connection between the appellant’s dissimilar bad acts against his former wife and his motive, intent, plan, or scheme to commit the charged offenses was weak and of  little probative value because the acts were so dissimilar.  At the same time, the danger that the members would be lured into declaring guilt on the basis of the testimony of the appellant’s former wife was palpably increased, especially in view of the victim’s relatively weak testimony.  The danger of unfair prejudice was exacerbated because some of the dissimilar uncharged acts were more serious than the charged offenses.  Thus, members could have been improperly influenced to believe that one who has raped a former spouse is likely to assault his current spouse, not so much on the basis of the quality of the evidence of the assault, as on the strength of the evidence of rape.  Accordingly, we hold that the military judge abused his discretion when he summarily ruled that the probative value of the evidence was not substantially outweighed by the danger of unfair prejudice.

ARTICLE 59(a), UCMJ, ANALYSIS

Having held that the military judge abused his discretion by admitting the prior consistent statements under Mil. R. Evid. 801(d)(1) and the evidence of dissimilar uncharged misconduct under Mil. R. Evid. 404(b) and Reynolds, we must test for prejudice under Article 59(a), UCMJ.  Overall, the evidence supporting the findings of guilty was far from overwhelming.  In fact, the government’s case was weak, particularly insofar as proof of the offenses was predicated on the testimony of the appellant’s current wife.  Her brief testimony lacked detail and other indicia of credibility.  Frequently, she was responding to leading questions by the trial counsel.  While we suspect she was a reluctant witness, she obviously was not a strong or persuasive witness.  If the government had not had the benefit of her multiple prior consistent statements, we seriously question whether the members would have convicted the appellant of many of the offenses.  

Likewise, the testimony of the appellant’s former wife was more credible and persuasive than the testimony of his current wife.  Certainly, she alleged that the appellant committed far more serious misconduct than the charged offenses.  Her testimony showed the appellant’s bad character and his predisposition to commit other bad acts.  The members in this case may well have been lured into declaring guilt on grounds other than proof of the charged offenses.  We cannot say with fair assurance that this improperly admitted evidence did not have a substantial influence on their findings.  United States v. Pablo, 53 M.J. 356, 359 (2000).  Accordingly, we hold that the appellant was unfairly prejudiced by the admission of this evidence.     

The prejudice in this case permeates all the findings of guilty because the testimony of the appellant’s current wife, bolstered as it was by the erroneously admitted prior consistent statements, was indispensable to support all of the findings of guilty.  Moreover, the erroneously admitted evidence of prior bad acts prejudiced the findings extending to domestic abuse, and arguably all the offenses of which the appellant was convicted were part and parcel of the domestic abuse.  Consequently, we hold that all of the findings of guilty were tainted by improperly admitted evidence.  Given our disposition of the charges in this case, we need not address the remaining assignments of error.

The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or a different convening authority.


Senior Judge MERCK and Judge BROWN concur.
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Clerk of Court

� Subsequent to oral argument and during a delay required for further fact-finding proceedings, Judge Kaplan retired and has not participated further in this case.  Judge Brown replaced Judge Kaplan on this case.





� 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).





� The court-martial acquitted the appellant of assaulting his son by holding him by the neck in 1993, assaulting his wife by throwing her from a moving car in 1993, and “stalking” his wife in 1995.





� This analysis is quoted from the DuBay military judge’s conclusions of law.





� Id. (quoting UCMJ art. 25(c)(1)).





� See Toro, 37 M.J. at 315, for an excellent, succinct discussion of the three evidentiary stages concerning the credibility of witnesses at trial:  bolstering, impeachment, and rehabilitation.





� Although the appellant was charged with stalking his current wife, the members acquitted him of that offense.





� The government introduced seven documents pertaining to the appellant’s marriages to his former and current wife. 





� The threshold for this prong is low:  whether the factfinder could reasonably find the fact by a preponderance of the evidence.  Huddleston v. United States, 485 U.S. 681, 690 (1988). 





� Military Rule of Evidence 401 defines relevant evidence as “evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”  Military Rule of Evidence 402 provides that “[a]ll relevant evidence is admissible” except as otherwise provided by law, and “[e]vidence which is not relevant is not admissible.”





� See Jenkins, 48 M.J. at 598-600, for an excellent discussion of motive, intent, and common plan or scheme as bases for admissibility of uncharged misconduct under Mil. R. Evid. 404(b).  Unlike the evidence of uncharged misconduct in Jenkins, which was held admissible, in part, on the basis that it was relevant to show motive and intent, the uncharged misconduct in this case did not involve the same victim.  Thus, we cannot say, as we did in Jenkins, that the relevancy of the disputed evidence to show motive was thereby strengthened.  Jenkins, 48 M.J. at 599.





� Our superior court held that although there are “circumstances where evidence of motive . . . is relevant circumstantial evidence of intent,” evidence of motive under the circumstances of this particular case was not relevant to intent.





� Reynolds, 29 M.J. at 110 (citations omitted).  Compared to the evidence of rape, bigamy, vaginal inspection, and wrongful cohabitation, the government had a stronger position that the uncharged assaults and threats were admissible as evidence of a common plan or scheme.  Although the government arguably failed to clearly establish that the charged and uncharged acts were interconnected or were committed in furtherance of a singular purpose, the assaults and threats were factually similar to the charged offenses.  Without deciding admissibility, this evidence may well have been proper under Reynolds and Mil. R. Evid. 404(b).  If the military judge had heard the testimony of the appellant’s former wife in a session outside the hearing of the members, and limited her trial testimony to acts that really were similar in nature to the charged offenses, that evidence may have met the admissibility requirements.  However, the appellant’s former wife was permitted to testify to multiple criminal acts that were dissimilar to and far more serious than the charged offenses.     
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