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MEMORANDUM OPINION
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CAIRNS, Senior Judge:


A military judge sitting as a special court-martial convicted the appellant, contrary to his pleas, of communicating a threat, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence consisting of a bad-conduct discharge, confinement for three months, forfeiture of $670.00 pay per month for three months, and reduction to Private E1.  The appellant was awarded thirty-five days of confinement credit for time spent in pretrial confinement.


In his sole assignment of error, the appellant asserts that the evidence was legally and factually insufficient to support his conviction for communicating a threat because the threatening words, “I could kill you, too, and not give a fuck,” did not amount to a present determination or intent to wrongfully injure the victim, as required under military law.  He argues that the literal language of his words—uttered to a friend after the appellant had been counseled by his superiors—did not amount to a threat as defined by military law.  Although we conclude that the evidence was legally sufficient, we hold that it was factually insufficient to support the appellant’s conviction.     

Facts


Private First Class (PFC) Silveira, a friend and co-worker of the appellant, testified that, at the conclusion of the duty day in question, the appellant was trying to mop their office floor when he asked his superiors, “Would you get out of my way so I can get this done and we can go home?”  In response, the appellant’s supervisors—Sergeant Palmer and Specialist Campbell—took the appellant aside, talked to him, and then dismissed everybody except the appellant.  

The appellant returned to the barracks a short time later, and he went to PFC Silveira’s room, which was located next door to his own room.  The appellant was obviously angry, but he refused PFC Silveira’s attempt to get him to discuss the incident.  They decided to go to the dining facility.  On the way, PFC Silveira tried to calm the appellant as the appellant talked about how angry he was and how he hated the Army.  During this conversation, the appellant stated to PFC Silveira:  “If I had a weapon, there’s certain people in this battery I’d like to kill.  There’s about 10 people I’d like to kill.  Sergeant Palmer and Specialist Campbell can go to hell.” 

The appellant then turned to his friend, PFC Silveira, and said, “I could kill you, too, and not give a fuck.”  At various points on direct, cross, and court-examination, PFC Silveira testified that, when the appellant made the statements, he was “pretty loud,” “very upset,” and not joking.  The trial counsel asked PFC Silveira how he interpreted the appellant’s statement, “I could kill you, too.”  Private First Class Silveira responded:

I took it as -- I was “How could you say that to one of your friends?” I didn’t really take it, at the time, as being like “I’ll kill you.”  It was “I could kill you, too, and not give a fuck.”  It kind of bothered me as being one of his friends, and it kind of hurt me a little bit.  I just kept talking to him, trying to calm him down. 

Private First Class Silveira and the appellant continued to walk to the dining facility, had dinner together, and returned to PFC Silveira’s barracks room.  Still very angry, the appellant criticized his chain of command and expressed his desire to leave the Army.  Private First Class Silveira testified that when the appellant departed PFC Silveira’s room at about 1900 hours, he was still upset.  The two soldiers did not see each other until the next morning.

Private First Class Silveira testified that the appellant had not previously reacted to counseling to “the extent [that he] did that day.”  Further, the appellant’s comments made him feel “[v]ery uneasy,” and he locked his door and windows that evening.  When asked how much concern he had at that point for his own safety, PFC Silveira testified:  “Not a whole lot, sir.  I didn’t want [the appellant] coming back, if he’d gone out and had something to drink or anything.  I didn’t want him coming in my room and just starting to cause trouble while he was there.”  


The appellant testified in his own behalf.  He generally corroborated PFC Silveira’s testimony, at least to the extent that he admitted he was upset and frustrated on the evening of the alleged threat.  He characterized his statements to PFC Silveira as “venting,” but he could not remember the exact words he used.  In response to the military judge’s question of what he said to PFC Silveira, the appellant testified:  “I stated to him—I was not ready to kill anybody or myself because I love myself.  I stated to him I don’t know what will happen, but my frustration could end up killing people, killing myself.  I was sort of frustrated, I don’t even know what I said, sir.” 

Law


The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” we, the members of this court, are ourselves “convinced of the accused’s guilt beyond a reasonable doubt.”  See United States v. Turner, 25 M.J. 324 (C.M.A. 1987).


The elements of wrongfully communicating a threat are:

(1)  That the accused communicated certain language expressing a present determination or intent to wrongfully injure the person, property, or reputation of another person, presently or in the future;

(2)  That the communication was made known to that person or to a third person;

(3)  That the communication was wrongful; and

(4)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 110b.


  Whether the words uttered constitute a threat is a question of fact.  See generally United States v. Phillips, 42 M.J. 127 (1995).  Under the law, the term “threat” means ‘“[a]n avowed present determination or intent to injure presently or in the future.’”  Phillips, 42 M.J. at 129 (quoting United States v. Metzdorf, 252 F. 933 (D. Mont. 1918)); see also United States v. Sturmer, 1 U.S.C.M.A. 17, 1 C.M.R. 17 (C.M.A. 1951).   An objective standard is applied to the question of whether the alleged words express a present determination or intent to injure another.  Using this standard, a factfinder must be convinced beyond a reasonable doubt that a reasonable person, in similar circumstances as the recipient of the alleged statement, would perceive the words to be a threat.  Phillips, 42 M.J. at 130.  In making this determination, the factfinder should consider the literal language of the communication and all the surrounding circumstances.  Phillips, 42 M.J. at 129. 

Discussion


We are convinced beyond a reasonable doubt that the appellant communicated to PFC Silveira the language, “I could kill you, too, and not give a fuck,” but we are not satisfied either that the literal language constituted a present determination or intent to injure, or that a reasonable person under the same circumstances would perceive it so.


We have doubt that the appellant’s literal words expressed a present determination or intent to injure another.  Rather, they convey the appellant’s state of mind that he “could” kill without caring about the outcome or consequences.  Of course, the words were not spoken in a vacuum.  They followed, closely in time, the appellant’s statement to PFC Silveira that there were certain people in the battery that “I’d like to kill.”  Like the words alleged in the charged threat, however, we doubt that the words, “I’d like to kill,” expressed a present determination or intent to injure.  The words were more a venting of frustration than words that a reasonable person would consider threatening.  

In fact, given the surrounding circumstances, the appellant spoke all of these words in anger over the counseling session.  The theme of the appellant’s comments to PFC Silveira reflected appellant’s overarching resentment toward the Army.  The appellant uttered the words to his close friend, who had expressly encouraged him to vent his frustrations.  The appellant held absolutely no animus toward PFC Silveira, and he did not seek out PFC Silveira for the purpose of intimidating or challenging him.  This was a conversation between friends, the subject of which was the appellant’s frustration with the authority of his superiors and the Army.     

Private First Class Silveira’s uneasiness about the appellant and his decision to lock his door and windows may be considered as some evidence supporting a conclusion that a reasonable person would perceive the appellant’s words as a threat.  However, his testimony is equally supportive of a conclusion that he—like a reasonable person, under similar circumstances—simply wished to avoid being further disturbed that night by an upset friend. 

Under all the circumstances, we are not satisfied by the evidence that the appellant’s words constituted a threat, as defined by military law, or that a reasonable person would perceive the words as a threat.  Accordingly, we hold that the evidence was factually insufficient to support the conviction.

The findings of guilty and the sentence are set aside.  The Charge and its Specification are dismissed.    


Judge CHAPMAN concurs.

BROWN, Judge, concurring in part and dissenting in part:


I agree with my fellow judges that the evidence against the appellant is legally sufficient to support his conviction of communicating a threat.  However, I respectfully disagree with their conclusion that the evidence against the appellant is factually insufficient to support that conviction.

Reasonable minds can—and in this case obviously do—differ on factual sufficiency determinations.  In my view, however, we should exercise our unique appellate power to make factual sufficiency determinations in a straightforward manner.  As we test for factual sufficiency under Turner,( we should neither jettison our legal knowledge nor immerse ourselves too deeply in case law precedent.  We instead should focus on the evidence, on the elements of the offense, and on the legally correct instructions that a military judge would give panel members.  

After weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, I find that the government proved 

every element of the offense beyond a reasonable doubt.  Therefore, I would affirm the findings and the sentence.
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