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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

PRICE, Senior Judge:


This is our second review of this case.  In our initial review, United States v. Smith, No. 9802155 (N.M.Ct.Crim.App. 29 Dec 2000)(unpublished op.), we affirmed the findings and part of the sentence.  Our superior Court set aside our unpublished decision and remanded the case for further proceedings.  United States v. Smith, 56 M.J. 271, 280 (2002).  After careful consideration of the record of trial, our superior Court's decision, and all briefs from both sides, we affirm the findings and only so much of the sentence extending to a bad-conduct discharge.


The appellant was convicted, pursuant to his pleas, of conspiracy to distribute marijuana, and use, distribution, and introduction of marijuana, in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a.  A military judge sitting as a general court-martial sentenced the appellant to confinement for five years, reduction to pay grade E-1, and a dishonorable discharge.  The convening authority approved the adjudged sentence but suspended confinement in excess of 36 months.


The appellant's pleas of guilty were entered consistent with a pretrial agreement that required the suspension of confinement in excess of 40 months and deferment and waiver of automatic forfeitures for six months in favor of his dependents.  Unfortunately, the court-martial occurred after the expiration of his enlistment.  Among the effects of this was the stoppage of the appellant's pay and allowances immediately after sentencing.  Since he did not receive any pay or allowances after trial, the convening authority could not defer or waive automatic forfeitures in favor of the appellant's dependents.  Thus, the appellant did not receive the full benefit of his bargain, thereby calling into question the providence of his guilty pleas.


In our initial review of this case, we affirmed the findings.  Recognizing that the appellant was not given the entire benefit of his bargain, we affirmed only so much of the sentence extending to confinement for 36 months, reduction to 

E-1, and a bad-conduct discharge in order to "remove any possibility of a taint of prejudice."  Smith, unpub. op. at 19.


The Court of Appeals for the Armed Forces concluded that "remedial action is required because these circumstances reflect pleas that rest in a significant degree on an agreement with the Government that was a material part of the consideration, and the Government has not fulfilled its part of the agreement."  Smith, 56 M.J. at 279.  The Court then directed this court to determine whether appropriate alternative relief is available as an adequate means of providing the appellant with the benefit of his bargin.  If not, we are required to set aside the findings and sentence and authorize a rehearing.  Id. at 280.


In his first brief following remand, the appellant argues that we may resort to one or more creative monetary remedies
 that would provide him appropriate relief.  In the alternative, the appellant suggests that we remit the dishonorable discharge to a bad-conduct discharge.  The appellant also argues that a rehearing would be an "exercise in futility" that would provide no meaningful relief.  Appellant's Brief of 13 Jun 2002 at 5.  


In its brief, the Government contends that a rehearing is the only appropriate option, citing United States v. Juarez, 54 M.J. 974 (N.M.Ct.Crim.App. 2001).  Government's Brief of 4 Nov 2002 at 3-4.  In Juarez, a case very similar to the one at bar, we set aside the findings and sentence and remanded for a rehearing.


After the initial briefs were filed with this court, our superior Court decided the case of United States v. Perron, 58 M.J. 78 (2003), a case which cited their previous decision in this case.  In Perron, the Court held that "imposing alternative relief on an unwilling appellant to rectify a mutual misunderstanding of a material term in a pretrial agreement violates the appellant's Fifth Amendment right to due process."  Perron, 58 M.J. at 86.  Where specific performance of the terms of the pretrial agreement is not possible, as is the case here with Sergeant Smith, the Court suggested that agreement of the parties on alternative relief would be a just result consistent with the Fifth Amendment.


Upon consideration of Perron, we issued an Order dated 20 February 2003.  In our Order, we invited the parties to submit additional briefs on the question of an appropriate remedy in view of Perron.  In response, after considering the impact of the Perron decision, the appellant: 

[R]equests that this Court provide appropriate alternative relief by remitting his dishonorable discharge to a bad conduct discharge.  The government agrees that this is appropriate alternative relief and does not oppose this request.  Upgrading the discharge will provide Appellant with the benefit of his bargain and, as a result, his pleas will have been voluntary.  Cf. United States v. Perron, 58 M.J. 78, 85 (2003)("Where the failed term in the agreement involves pure economic concerns finding relief of equal value is possible.").  Appellant will have more and better employment opportunities over the course of his life with a bad conduct discharge than he will with a dishonorable discharge.  This translates into an unknown, but tangible financial benefit to Appellant and his family.  

While it is a secondary concern, "judicial economy and finality favor applying remedies other than withdrawal."  Id. at 85.  Upgrading the discharge will avoid the difficulty, delay, and expense of reconvening a court-martial for retrial.

Appellant's Brief of 21 Apr 2003 at 2 (footnote omitted).  Based on this submission, including the agreement of the parties, we conclude that granting the requested alternative relief is appropriate and will preserve the benefit of the appellant's bargain and the providence of his guilty pleas.


Accordingly, the findings are affirmed.  Only so much of the sentence extending to a bad-conduct discharge is affirmed.

Judge BRYANT and Judge HARRIS concur.







For the Court







R.H. TROIDL



   



Clerk of Court 

�  The first suggestion is that this Court "request that the Secretary of the Navy or the Chief of Naval Personnel retroactively extend Appellant's enlistment contract for nineteen months and nine days, allowing Appellant and his family to receive the money they should have received."  Appellant's Brief of 13 Jun 2002 at 3.  The second suggestion is that we "establish the market value . . . of medical and dental coverage that equals the amount of pay and allowances that should have been provided to his family."  Id. at 4.  We have carefully considered the suggested options but conclude that each is unauthorized, unworkable, or inappropriate.  
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