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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
MAGGS, Judge:
A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of failure to repair and of wrongful use of a controlled substance (three specifications) in violation of Articles 86 and 112a, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C §§ 886and 912a.  The panel sentenced appellant to a bad conduct discharge, confinement for 120 days and forfeiture of all pay and allowances.  The convening authority approved the adjudged sentence.  
Partially accepting appellant’s arguments on appeal, we conclude that the evidence is not legally and factually sufficient to sustain the finding of guilty to the charge and specification of failure to repair and also not sufficient to sustain the finding of one specification of wrongful use of a controlled substance.  We affirm the findings with respect to the other two specifications of wrongful use of a controlled substance.  As described below, we have reassessed the sentence, and reduce the period of confinement from 120 days to 100 days, while upholding the forfeiture of all pay and allowances and the bad conduct discharge.

I.  FAILURE TO REPAIR


The sole specification of Charge I alleged that appellant failed to go to his place of duty on divers occasions.  This specification listed six formations or inspections to which appellant was late, all of which took place at Fort Leonard Wood, Building 1706A, at 0700 hours.  These six formations or inspections were:

(i) a physical training accountability formation on 23 September 2008;

(ii) a physical training accountability formation on 30 October 2008;

(iii) a physical training accountability formation on 6 February 2009;

(iv) a physical training equipment inspection on 9 February 2009;

(v) a physical training equipment inspection on 11 February 2009; and

(vi) a physical training accountability formation on 9 March 2009.


The United States sought to prove these specifications through the testimony of two non-commissioned officers who supervised appellant during the period in question: Sergeant (SGT) Stillion and Staff Sergeant (SSG) Pearson.  SGT Stillion testified that appellant was 20 minutes late for the formation on 30 October 2008, and made excuses about having slept through his alarm, about stopping to buy gasoline, and about having the incorrect uniform.  SSG Pearson testified that appellant was late for the formations on each of the five other listed dates.  SSG Pearson further testified that she told appellant to be at these five formations.

Defense counsel acknowledged during argument on the findings that appellant was in fact late for the formations, but argued that a conviction by general court-martial was inappropriate because appellant’s supervisors had addressed the problem through corrective training.  Defense counsel said to the panel:  “He did it.  He was late.  But why on earth at a general court-martial are we talking about it when his NCO had control of the situation, took care of it; had additional special corrective training planned, executed, and she took care of the problem.”  The panel found appellant guilty of the failure to repair charge and its specification without exceptions or substitutions.

On appeal, appellant argues that the evidence is legally and factually insufficient to support the finding of guilty.  Appellant asserts SGT Stillion and SSG Pearson testified only as to the dates of the formations, and did not testify about their specific times and locations.  The United States partially acknowledges this shortcoming in the evidence.  It concedes in its brief that the prosecution failed to establish the times and places for any of the formations except for the formation occurring on 30 October 2008.  The United States argues, however, that the panel reasonably could infer that appellant knew the time and place of the 30 October 2008 formation.  The inference would be reasonable, according to the United States, because appellant made excuses about needing fuel and having the wrong uniform instead of simply saying that he did not know the location or time of the formation.  The United States also emphasizes that defense counsel told the panel that appellant was late during argument on the findings.  Because the United States believes it has proved the factual and legal sufficiency of one of several acts within the specification, the United States asks this court to approve the finding of guilty to the specification and charge based on the principle of general verdicts.   See United States v. Rodriguez, 66 M.J. 201, 204 (C.A.A.F. 2008) (holding that “so long as the fact finder entered a general verdict of guilty to the ‘on divers occasions’ specification without exception, any of the individual acts may be affirmed by the CCA as part of its Article 66, UCMJ review”).

According to the Manual for Courts-Martial, United States (2008 ed.) [hereinafter MCM], the offense of failing to go to an appointed place of duty in violation of Article 86 has three elements:

(a) That a certain authority appointed a certain time and place of duty for the accused;

(b) That the accused knew of that time and place; and

(c) That the accused, without authority, failed to go to the appointed place of duty at the time prescribed.

MCM, Part IV, para. 10.b.(1).


We see no express statement in the witnesses’ testimony that an authority appointed a “certain time and place” for any of the formations listed or that appellant knew the time and place for any of the formations.  Neither SGT Stillion nor SSG Pearson testified that the formations were to be held at a certain time (such as 0700 hours) or at a certain place (such as Building 1706A), or that appellant had notice of the time and place of the formations.  These witnesses merely testified that appellant was late for the formations and inspections on specific days.


We disagree with the United States’ assertion that we can infer that a certain time and place had been appointed for the 30 October 2008 formation and that appellant must have known the time and place because appellant offered other excuses to SGT Stillion for his lateness instead of simply saying that he did not know the time and place.  While the United States’ surmise is plausible, other hypotheses are equally plausible.  Appellant, for example, may not have known the time and place of the formation, but thought his excuses about needing fuel and having the wrong uniform were more sympathetic or believable.  SGT Stillion’s testimony simply does not convey enough information about the context of the formation on 30 October 2008 to enable us to infer proof of all elements of the Article 86 failure to repair offense.


We further disagree with the United States’ contention that the concession by defense counsel in closing argument that appellant “did it” resolves the matter.  We must determine independently whether the evidence is legally and factually sufficient to sustain the conviction.  See 10 U.S.C. §866(c).  Arguments on the findings are made after the closing of evidence, see Rules for Court-Martial [hereinafter R.C.M.] 919(a), and thus statements made by counsel during argument are not evidence.  As described, the record does not contain sufficient evidence to prove each of the elements of failure to repair beyond a reasonable doubt.  We therefore reverse the finding with respect to Charge I and its Specification.  We will reassess the sentence at the end of this opinion.

II.  WRONGFUL USE OF CONTROLLED SUSBTANCES


Charge II accused appellant of wrongful use of controlled substances.  Specifications 1 and 2 were that appellant used cocaine on or about 1 March 2008 and 3 March 2008 at or near Fort Sam Houston.  Specification 3 alleged that appellant wrongfully used marijuana on or about 31 October 2008 at or near Fort Leonard Wood.
Investigator Johnson of the Army’s Criminal Investigation Division testified that she had interviewed appellant and that appellant had confessed to her that he had used cocaine one time in San Antonio (where Fort Sam Houston is located) in February 2008 and that he had used marijuana four to five times in St. Robert (where Fort Leonard Wood is located).  The United States did not introduce any exhibit, such as a sworn statement, recording appellant’s confession.


Major (MAJ) Sartori, the Deputy Commander of the Tripler Army Medical Center, Forensic Toxicology Laboratory, testified as an expert in the field of forensic toxicology and laid the foundation for admission of three litigation packets containing urinalysis results.   Prosecution Exhibit (PE) 1 and 2 were packets prepared by the Tripler Army Medical Center, Forensic Toxicology Laboratory based on urine samples collected on 1 March 2008 and 3 March 2008.  Prosecution Exhibit 3 was a litigation packet prepared by the Army Forensic Toxicology Drug Testing Laboratory at Fort Meade based on a urine sample collected on 31 October 2008.  Relying on these prosecution exhibits, MAJ Sartori opined that the urine samples analyzed in Prosecution Exhibits 1 and 2 contained a metabolite consistent with use of cocaine and the urine sample at issue in PE 3 contained the metabolite consistent with use of marijuana.

The United States did not call any witness who saw appellant produce the tested urine samples.  Instead, it sought to connect the litigation packets to appellant through the testimony of SSG Pearson and MAJ Sartori.  Together, they linked appellant to the samples by his social security number.  In addition, appellant’s company commander, Captain Drury, testified that appellant reported to the unit on 25 September 2008, and that the unit had conducted a 100% urinalysis from 30 to 31 October 2008.


On appeal, appellant presents two challenges to the admission of the litigation packets.  First, he contends that admission of the packets violates the Confrontation Clause of the Sixth Amendment to the Constitution because the packets contain testimonial evidence by laboratory analysts whom he did not have the opportunity to confront at trial.  Second, he asserts that the United States failed to establish an adequate chain of custody linking the tested urine samples to him.

A.  The Confrontation Clause

The Confrontation Clause of the Sixth Amendment of the Constitution guarantees that “[i]n all criminal prosecutions, the accused shall enjoy the right . . . to be confronted with the witnesses against him.”  In Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009), the Supreme Court held that admission of laboratory drug testing results may violate this clause.  A state court in that case had admitted into evidence sworn certificates prepared by state laboratory analysts indicating that material seized by police and connected to the criminal defendant was cocaine.  See id. at 2530-31.  The Supreme Court held that the admission of the certificates violated the Confrontation Clause of the Sixth Amendment.  See id. at 2532.  The Court reasoned that “the analysts’ affidavits were testimonial statements, and the analysts were ‘witnesses’ for purposes of the Sixth Amendment.  Absent a showing that the analysts were unavailable to testify at trial and that petitioner had a prior opportunity to cross-examine them, petitioner was entitled to ‘be confronted with’ the analysts at trial.”  Id.
In United States v. Blazier, 68 M.J. 439 (C.A.A.F. 2010) [hereinafter Blazier I], our superior court followed Melendez-Diaz v. Massachusetts, and held that a cover memorandum on a drug testing report was testimonial in nature and could not be admitted into evidence, without violating the Confrontation Clause, unless the official who prepared the memorandum could be cross-examined.  See id. at 443.  The court subsequently held in United States v. Blazier, 69 M.J. 218 (C.A.A.F. 2010) [hereinafter Blazier II], that the ability to cross-examine an expert witness regarding a cover memorandum was not sufficient to satisfy the accused’s right to confront the analyst who prepared the memorandum.  See id. at 222-223.  The court in Blazier II, however, also ruled that the machine-generated printouts of raw data and calibration charts in a drug testing laboratory’s report could be used to support expert testimony independent of the cover memorandum.  See id. at 224-225.
In the present case, the United States concedes that the litigation packets admitted in this case contain substantial testimonial evidence.  The United States contends, however, that appellant waived or forfeited any Confrontation Clause objection, that appellant’s ability to cross-examine MAJ Sartori satisfied the Confrontation Clause, and that even if admission of the packets was erroneous, the error was nonetheless harmless.  We conclude that defense counsel waived the Confrontation Clause issue, and therefore do not address the other questions.

Our analysis of the waiver issue is controlled by our superior court’s decision in United States v. Harcrow, 66 M.J. 154 (C.A.A.F. 2008).  In Harcrow, as in Blazier I and II, the appellant claimed on appeal that the admission into evidence of a laboratory report containing testimonial information violated his Sixth Amendment right to confrontation because he was not able to confront the laboratory technicians who prepared the report.  See id. at 155.  Appellant relied on the Supreme Court’s decision in Crawford v. Washington, 541 U.S. 36 (2004), which later served as the basis for the Court’s decision in Melendez-Diaz.   The Supreme Court in Crawford held that “[t]estimonial statements of witnesses absent from trial [are admissible] only where the declarant is unavailable, and only where the defendant has had a prior opportunity to cross-examine.”  541 U.S. at 59.  The United States responded in Harcrow that appellant had waived or forfeited the right to cross-examine the laboratory technicians when defense counsel told the military judge at trial that he had no objection to admission of the evidence.  See 66 M.J. 156-158.
In Harcrow, our superior court rejected the United States’ argument that the appellant had waived the right to confront the laboratory technicians.  See id. at 157-158.  The court said that a waiver occurs only when there is a voluntary relinquishment of a right.  The court concluded that the appellant could not have waived a right established by Crawford because Crawford had not been decided at the time of the appellant’s trial.  See id.  Instead, at the time of trial, the governing standard had been established by United States v. Roberts, 448 U.S. 56 (1980), which Crawford later overruled.  Roberts held that hearsay evidence is admissible notwithstanding the Confrontation Clause if it falls under a “firmly rooted hearsay exception” or bears “particularized guarantees of trustworthiness.”  Id. at 66.  Explaining all of this, the court said in Harcrow:

At the time of trial, admissibility of the laboratory reports found support in M.R.E. 803(6) [the exception to hearsay rule for records of regularly conducted activity] and Roberts.  In that context, counsel’s strategic decision may well have been prudent.  Crawford, however, opened the door for a colorable assertion of the right to confrontation where it was not previously available . . . . In this legal and factual context, defense counsel’s trial strategy could not be considered an “intentional relinquishment or abandonment” of Harcrow’s right to confront the laboratory personnel under Crawford.

Harcrow, 66 M.J. at 157-158.


Moving from the issue of waiver to the issue of forfeiture, the court in Harcrow concluded that under Military Rules of Evidence [hereinafter Mil. R. Evid.] 103(a) and (d), the appellant could not contest admission of the laboratory report absent plain error.  The court said “to prevail under a plain error analysis, [the appellant] must demonstrate that: (1) there was an error; (2) it was plain or obvious; and (3) the error materially prejudiced a substantial right.”  Id. at 158.  The court concluded that all three elements were met.  Admission of the documents was error under Crawford, the error was obvious, and it prejudiced the appellant’s substantial rights.  See id.

The present case differs substantially from Harcrow in two respects.  First, the trial in this case occurred after Crawford and Melendez-Diaz were decided.  Thus, unlike in Harcrow, it was possible for defense counsel in this case to make a knowing waiver of the rights established by the Crawford and Melendez-Diaz decisions.  Second, the record shows a specific intention by defense counsel not to raise a Confrontation Clause objection.

The record in this case reveals that defense counsel was aware of the Supreme Court’s recent confrontation clause cases because defense counsel specifically referred to Melendez-Diaz v. Massachusetts in making an objection to admission of the litigation packets.  But the record also makes clear that defense counsel objected to admission of the litigation packets not on the basis of the Confrontation Clause, but instead based on United States’ proof with respect to the chain of custody of the urine sample (an issue we address next in this opinion).  The military judge was careful to ascertain from defense counsel the exact nature of the objection to the evidence.  Immediately upon hearing the reference to Melendez-Diaz, the military judge sought clarification from defense counsel, not once, but twice, as to the grounds for objection.  The military judge first asked defense:

MJ:  And so, again, the basis for your objection is the chain of custody, is that correct?

DC:  That’s correct, Your Honor, and that the proper foundation has not been laid for anything related to the lab reports.


Defense counsel then explained the nature of the chain of custody objection at some length, without addressing the Confrontation Clause.  The military judge then again asked:

MJ:  I understand, and again, I just want to be clear here, the basis of your objection, Defense Counsel, is the chain of custody?

DC:  It is the chain of custody, Your honor.  We don’t have anything from inception [i.e., from when the urine sample was first taken].
The military judge rejected the chain of custody argument.  The military judge did not address the Confrontation Clause issue.

Although there is a presumption against finding a waiver of constitutional rights, see Harcrow, 66 M.J. at 157, we cannot understand this entire exchange between the military judge and defense counsel to be anything other than a waiver.  Defense counsel was aware of the Melendez-Diaz case, but upon repeated questioning chose instead to rely on chain of custody as the basis for objection.  This is an intentional relinquishment of the right to object to admission of the litigation packets on Confrontation Clause grounds.

In Harcrow, our superior court noted that some lower federal courts have held that a waiver of constitutional rights must be prudent as part of a sound trial strategy.  See id. at 157, citing United States v. Cooper, 243 F.3d 411, 418 (7th Cir. 2001); Hawkins v. Hannigan, 185 F.3d 1146, 1155 (10th Cir. 1999); United States v. Stephens, 609 F.2d 230, 232–33 (5th Cir.1980); and United States v. Plitman, 194 F.3d 59, 64 (2d Cir. 1999).  We think finding a waiver here would be consistent with these cases.  Given appellant’s confession and the ability of the United States’ expert witness to express an opinion on the non-testimonial, computer-generated data in the litigation packets, objecting to the packets on Confrontation Clause grounds would not have advanced the appellant’s case very much.  Instead, the chain of custody argument may have seemed stronger because it would have precluded the expert from testifying at all and would have eliminated evidence corroborating appellant’s confession.  We accordingly cannot say that defense counsel acted imprudently.


Because we find a waiver of the confrontation clause issue under the standards set forth in Harcrow, we do not consider whether admission of the packets constitutes plain error.  Plain error analysis applies only when defense counsel forfeits an objection, not when defense counsel knowingly waives the objection.  
See Harcrow, 66 M.J. at 158.  In addition, because we find no error, we also do not consider the United States’ alternative argument that any error would be harmless beyond a reasonable doubt.

B.  Corroboration and Chain of Custody

Appellant also argues that the evidence is legally and factually insufficient to convict him of the wrongful use of controlled substances charge and specifications because the United States relied on the urinalysis results contained in the ligation packets but did not prove that the tested urine actually came from him.  Appellant emphasizes that no witness testified that he personally observed appellant produce the urine sample.  The United States acknowledges that the chain of custody was not fully established, but nonetheless argues that the total evidence is legally and factually sufficient to sustain the findings.  For the reasons given below, we uphold the finding of guilty with respect to Specifications 1 and 3 of Charge II, but reverse the finding of guilty with respect to Specification 2.

1.  Specifications 1 and 3 of Charge II
Specification 1 of Charge II is that appellant used cocaine on or about March 1, 2008, at or near San Antonio, and Specification 3 of this charge is that appellant smoked marijuana on or about 31 October 2008 at Fort Leonard Wood.  The primary evidence to support these specifications is that appellant confessed to Investigator Johnson that he had used cocaine one time in San Antonio in February and that he used marijuana four or five times after arriving in St. Robert.  Such a confession is admissible provided that “independent evidence, either direct or circumstantial, has been introduced that corroborates the essential facts admitted to justify sufficiently an inference of their truth.”  Mil. R. Evid. 304(g).

The United States argues that corroboration for appellant’s confession comes from the litigation packets introduced as Prosecution Exhibits 1 and 3, the testimony of MAJ Sartori and SGT Stillion linking appellant to the urine by his social security number, and the testimony of CPT Drury about appellant’s arrival at Fort Leonard Wood and the 100% urinalysis test administered from 30-31 October 2008.  As appellant asserts, however, no witness testified to seeing appellant produce the urine, and the chain of custody evidence is therefore not complete.
  The specific question before us is whether a lack of complete evidence regarding the chain of custody prevents the litigation packets from corroborating the confession.  Our resolution of this issue is controlled by our superior court’s decision in a very similar case, United States v. Grant, 56 M.J. 410 (C.A.A.F. 2002).  In Grant, the appellant confessed to smoking marijuana.  See id. at 412.  To corroborate the confession, the United States introduced a urinalysis laboratory report showing a positive result for a marijuana metabolite.  See id. at 413.  The report contained the appellant’s name and social security number, but the United States called no witness to testify about the chain of custody regarding the urine sample and the urine had not been maintained according to procedures to ensure that it would not be altered.  See id.  On appeal, appellant argued that the military judge had erred in applying a lower standard of admissibility for evidence used as corroboration of a confession to drug use than would have applied if the same evidence had been offered as direct proof of drug use.  See id. at 411.

The court upheld the conviction in Grant, concluding that the confession served as the evidence of the offense while the urinalysis served as corroborating evidence to show that “appellant had not mistakenly or otherwise admitted to an offense which either had not occurred or that he had not committed.”  Id. at 416.  With respect to the incomplete chain of custody evidence, the court said:

Generally, a chain of custody is a foundational prerequisite for admitting real or tangible evidence on a substantive issue in the case . . . . For example, in a typical Article 112a prosecution, a urinalysis may be offered to show wrongful use at the particular time charged in the specification.  Thus, the actual state of the urine sample introduced is at issue in that situation.  That simply was not the purpose for which the drug screen report was introduced against appellant.  Indeed, his confession was the evidence offered on his wrongful use during the period charged.  Therefore, the scope of the issue presented obviates the need to address any issue of chain of custody. . . . The members were free to either accept or reject this evidence in determining the weight to be given the confession. 

Id.


In the same way, the results of the urinalysis in this case, as presented in the litigation packets and as described by MAJ Sartori, served to corroborate essential facts of appellant’s confession.  The chain of custody evidence here was not perfect, just as it was not perfect in Grant, and the panel members were free to determine what weight to give the confession.  But the packets did provide evidence confirming appellant’s confession.  In light of the confession and the corroborating evidence, and following the analysis in Grant, we are convinced that the evidence is legally and factually sufficient to support the finding of guilty on Specifications 1 and 3 of Charge II.


2.  Specification 2 of Charge II


Our view of Specification 2 of Charge II is different.  Appellant confessed to only one use of cocaine in San Antonio in February 2008.  The United States agrees that this use is covered by Specification 1 of Charge II.  The only evidence of a second use of cocaine on or about 3 March 2008 comes from PE 2 and MAJ Sartori’s interpretation of that exhibit.  MAJ Sartori testified that the data showed that appellant used cocaine between the time that the 1 March 2008 sample was taken and the time that the 3 March 2008 sample was taken.  Without testimony that the urine came from appellant, and in the absence of a confession, we conclude that the evidence is not legally and factually sufficient to sustain the conviction of Specification 2 of Charge II.  Thus we can affirm the findings of guilty of only Specifications 1 and 3 of this charge.   We must reassess the sentence, which we do at the end of this opinion.
III. IMPROPER COMMENT DURING CLOSING ARGUMENT

Appellant also argued that trial counsel improperly commented on appellant’s exercise of his right against self-incrimination, during closing argument, in violation of the Fifth Amendment privilege against self-incrimination and Mil. R. Evid. 512(a)(1).  See also R.C.M. 919(b) Discussion.  Appellant points to two statements by trial counsel.  The first statement was:  “There was nothing to suggest even put on by the defense to suggest that there was anything improper done with [the] urinalysis, nothing at all.”  The second statement was:  “And what the defense neglected to remind you of was the fact that the accused actually admitted to using cocaine.  He never said he didn’t use it.  He never said that it was somebody else’s urine.” 

The United States responds that both comments were proper.  The first statement, according to the United States, was made just to remind the panel that appellant was only challenging the chain of custody of the urinalyses, not the science of the drug testing.  The second statement, it contends, was merely summarizing what appellant said, and did not say, in his confession to Investigator Johnson.  The United States says that trial counsel was commenting on the evidence, not the decision to remain silent during trial.

Because appellant did not object at trial to trial counsel’s argument, appellant waived the issues now raised.  See R.C.M. 919(c).  We review this matter only for plain error.  Considering the entire closing argument in context, we agree with the United States’ explanation of these two statements and find no plain error.
IV. REASSESSMENT OF THE SENTENCE AND CONCLUSION

The findings of guilty of the Specification of Charge I and Charge I is set aside and dismissed.  The finding of guilty of Specification 2 of Charge II is set aside and dismissed.  The remaining findings of guilty are affirmed.  
Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A.1986), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F.2006), to include the factors identified by Judge Baker in his concurring opinion in Moffeit, we reduce the sentence to confinement from 120 days to 100 days and affirm the bad conduct discharge and all forfeitures.  All rights, privileges, and property, of which appellant has been deprived by virtue of his sentence set aside by this decision, are ordered restored.  

Senior Judge CONN and Judge HOFFMAN concur.

FOR THE COURT:
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