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MEMORANDUM OPINION

-----------------------------------------
NOVAK, Judge:


Pursuant to his pleas, the appellant was found guilty by a military judge sitting as a general court-martial of wrongful use of marijuana, wrongful use of lysergic acid diethylemide, and maiming, in violation of Articles 112a and 124, Uniform Code of Military Justice, 10 U.S.C. §§ 912a and 924 (1988) [hereinafter UCMJ].  He also pleaded guilty to absence without leave terminated by apprehension as a lesser included offense, but the military judge found the appellant guilty of the charged offense of desertion terminated by apprehension, in violation of Article 85, UCMJ, 10 U.S.C. § 885 (1988).  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for twenty-three months and nineteen days, and forfeiture of $36.00 pay per month for two months and forfeiture of all pay and allowances for the next twenty-eight months.


The appellant asserts, inter alia, that the military judge failed to grant meaningful credit for nonjudicial punishment he suffered for the same conduct charged in the specification of marijuana use.  We agree with the appellant that relief is warranted, but not entirely for the reasons he argues.


In March 1995 and again in June 1996, the appellant was found guilty at Article 15, UCMJ, proceedings of marijuana use in January 1995 and April 1996, respectively.  He was punished on both occasions with a demotion from private first class (E3) to private (E1),
 extra duty for forty-five days, restriction for forty-five days, and partial forfeitures of pay for two months ($427.00 per month in 1995, $437.40 per month in 1996).  At his court-martial, the appellant was convicted of marijuana use on divers occasions from 1 January 1995 to 30 April 1996.  After the appellant’s defense counsel argued for a sentence that gave the appellant general credit for the prior punishment he had suffered, the military judge inquired of both counsel whether the appellant was entitled to specific credit under the principles and remedies outlined in United States v. Pierce, 27 M.J. 367, 369 (C.M.A. 1989) (soldiers “can [not] be twice punished for the same offense” at both a court-martial and Article 15, UCMJ, proceedings; soldiers who have suffered previous punishment under Article 15, UCMJ, are entitled to “day-for-day, dollar-for-dollar, stripe-for-stripe” credit).  Both counsel acknowledged that the appellant deserved credit, but provided no specific suggestions for monetary or confinement credit.  The military judge credited the appellant with $1,728.00 of forfeitures, spread over the first two months, and sixty days of confinement for restriction and extra duty served.  The appellant does not challenge the military judge’s calculation of equivalent punishments in post-trial matters or his appellate brief.  The appellant argues instead that Pierce requires meaningful credit, and that because of the automatic forfeitures imposed by Article 58b, UCMJ,
 the military judge’s purported monetary credit is meaningless.


This court has recently been asked on several occasions to resolve disputes concerning the correct calculation of Pierce credit.  This case demonstrates once again the difficulties of referring the same conduct already punished by Article 15, UCMJ, proceedings to a court-martial.  Even though the appellant may elect to receive credit from the military judge, instead of waiting to ask that the convening authority grant credit, the ultimate burden to ensure that all credit is correctly calculated rests with the convening authority and his advisor, the staff judge advocate.  UCMJ art. 15(f); Pierce, 27 M.J. at 369 (“[p]resumably, the best place to repose the responsibility to ensure that credit is given is the convening authority”).

Given the eleventh hour request for credit and the unhelpful comments from counsel concerning the specific credit to be awarded, the military judge understandably miscalculated the Pierce credit due.  We calculate the Pierce credit as follows:

1)  Day-for-day credit:  The military judge gave the appellant sixty days’ credit under the equivalency rationale stated in Rule for Courts-Martial 1003 [hereinafter R.C.M.], incorrectly combining the ninety days of restriction and extra duty.  Rule for Courts-Martial 1003(b)(7) (one and one-half months’ hard labor without confinement equals one month of confinement).  This remedy only credits the appellant for the extra duty.  The military judge should have given the appellant an additional forty-five days of credit for the ninety days of restriction.  Pierce, supra; see generally, R.C.M. 1003(b)(6)(two months’ restriction equals one month of confinement).

2)  Dollar-for dollar credit:  The appellant’s term of service expired before his court-martial, and he was entitled to no pay while in confinement.
 
  A grant of meaningful credit would require using the “Table of Equivalent Punishments” to convert the $1,728.80 in forfeitures into confinement credit, at the rate of one day of pay to one day of confinement.  At the 1996 pay rate for a private of $900.90 pay per month, every $30.03 in forfeitures results in one day of credit for confinement, or fifty-eight extra days of credit for the appellant.

3)  Stripe-for-stripe credit:  The military judge’s remedy of not adjudging a reduction in rank to offset the Article 15, UCMJ, reductions inadequately compensates the appellant for the loss of pay and prestige he suffered.  Because the burden for correctly calculating a Pierce remedy does not lie with the appellant, we will give him the benefit of the full reduction in rank from the time the first Article 15, UCMJ, reduction was imposed to the time the appellant deserted.  Converting pay to confinement at the same rate as forfeiture credit, we find the appellant is entitled to an additional 100 days of credit.

Accordingly, we find that appellant is entitled to a total of an additional 203 days’ credit towards his sentence to confinement.  We will grant this credit in our decretal paragraph.

The appellant’s other assignments of error are without merit.  Also without merit is appellant’s personal assertion of error raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that the military judge committed reversible error by failing to advise him that enlisted members, if he requested them, could not come from his unit and could not be junior to him.  He cites as support the discussion to R.C.M. 903(c)(2)(A), which states that the military judge should ordinarily ensure on the record that an appellant’s waiver of the right to trial by members is knowing and understanding, but a military judge’s failure to do so is not error where such knowledge and understanding appear elsewhere in the record.  The appellant’s counsel signed a request for military judge alone, appended to the record as an appellate exhibit, that verified she had specifically advised the appellant that enlisted panel members could not belong to his unit.  As to the requirement that enlisted members outrank appellant, we note that new recruits with only six months of service are mandatorily advanced to the next rank of Private E2.
  The appellant, demoted to the lowest rank, could not reasonably have been confused that he would be tried by fellow demotees or very recent inductees.


Accordingly, the findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for sixteen months and twenty-six days, and forfeiture of $36.00 pay per month for two months and forfeitures of all pay and allowances for the next fourteen months.


Senior Judge TOOMEY and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant had apparently regained his rank of private first class in the interim period.





� Article 58b, UCMJ, requires, inter alia, that an appellant with an adjudged sentence from a general court-martial that includes an unsuspended bad-conduct discharge forfeit, by operation of law, all pay and allowances during any period of confinement, starting fourteen days after the sentence is adjudged.  Thus any credit the military judge ordered against adjudged forfeitures was nullified by mandatory collection under Article 58b, UCMJ, of any amount credited.





� Like the court in Pierce, we use the “Table of Equivalent Punishments,” Manual for Courts-Martial, United States, 1969 (Rev. ed.), to determine the “value” of the Article 15, UCMJ, punishments.





� Department of Defense (DOD) Financial Management Regulation, DOD 7000.14-R, Volume 7A, Military Pay Policy and Procedures Active Duty and Reserve Pay, para. 030207E (July 1996).





� Thus, Article 58b, UCMJ, would not be triggered in the appellant’s case, and his argument about meaningful credit is inapposite.





� Army Reg. 600-8-19, Enlisted Promotions and Reductions, para. 2-3 (1 Nov. 1991).
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