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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violating a lawful general regulation, of violating 18 U.S.C. § 2252A(a)(2) and 18 U.S.C. § 2252A(a)(5) by wrongfully receiving and possessing child pornography, and of adultery, in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  Contrary to his pleas, a panel consisting of officer and enlisted members convicted appellant of attempted sodomy with a child under the age of sixteen, indecent acts with a child under the age of sixteen, and wrongful solicitation of another to commit indecent acts on a child under the age of sixteen, in violation of Articles 80 and 134, UCMJ, 10 U.S.C. §§ 880 and 934.  The convening authority approved the adjudged sentence of a reprimand, reduction to Private E1, forfeiture of all pay and allowances, twenty years confinement, and a dishonorable discharge, but suspended the sentence to confinement in excess of sixteen years for a period of four years.  
The case is before the court for review under Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  In United States v. Martinelli, 62 M.J. 52 (C.A.A.F. 2005), our superior court held that the Child Pornography Prevention Act of 1996 (CPPA), 18 U.S.C. § 2252A (2000), does not have extraterritorial application.  As the CPPA violations of which appellant was found guilty occurred exclusively in Vicenza, Italy, we cannot affirm the findings as “crimes and offenses not capital” in violation of clause 3, Article 134, UCMJ.  
This conclusion does not end our analysis, however.  We must now determine whether appellant’s conduct is alternatively punishable as prejudicial to good order and discipline or service-discrediting misconduct in violation of clause 1 or 2, Article 134, UCMJ.  See Martinelli, 62 M.J. at 67; United States v. Mason, 60 M.J. 15, 18-19 (C.A.A.F. 2004); United States v. Sapp, 53 M.J. 90 (C.A.A.F. 2000); United States v. Augustine, 53 M.J. 95 (C.A.A.F. 2000).  

Here, the military judge did not inform appellant, and appellant did not admit during the providence inquiry, that his conduct could alternatively be punishable as conduct that was prejudicial to good order and discipline or service-discrediting.  As a result, we find that the record does not “conspicuously reflect” that appellant “clearly understood the nature of the prohibited conduct as being a violation of clause 1 or clause 2, Article 134, apart from how it may or may not have met the elements of the separate criminal statute underlying the clause 3 charge.”  Martinelli, 62 M.J. at 67 (internal quotations omitted).  Consequently we cannot affirm appellant’s convictions based upon these alternative theories.
We have considered the remaining assignments of error and those matters personally raised by appellant and find them to be without merit.  The findings of guilty to Specification 4 of Charge II and to the Additional Charge and its Specification are set aside and Specification 4 of Charge II and the Additional Charge and its Specification are dismissed.  The remaining findings of guilty are affirmed.
While the subject of child pornography was part of the government’s case in aggravation, the dismissed offenses of possession and receipt of child pornography are minor offenses, which pale in comparison to appellant’s course of predatory conduct with his stepdaughters.  It is clear to us that appellant’s sentence was not based upon his involvement with pornography.  Rather, appellant was sentenced for molesting and attempting to sodomize his thirteen-year-old stepdaughter and for willingly offering his ten-year-old stepdaughter as a sexual object to another potential sexual predator.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), United States v. Reed, 33 M.J. 98 (C.M.A. 1991), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), to include the factors identified by Judge Baker in his concurring opinion, we affirm the sentence. 
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