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MEMORANDUM OPINION

-----------------------------------------
CAIRNS, Senior Judge:


A general court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of violating a lawful general regulation (three specifications), assault consummated by a battery, and indecent assault, in violation of Articles 92, 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 928, and 934 [hereinafter UCMJ].  The convening authority approved the sentence consisting of a bad-conduct discharge, confinement for twelve months, forfeiture of all pay and allowances, and reduction to Private E1.  

In this Article 66(c), UCMJ, appeal, the appellant asserts three assignments of error, two of which merit discussion and relief.
  First, the appellant asserts, and the government concedes, that he is within the class of persons entitled to relief under United States v. Gorski, 47 M.J. 370 (1997).  We agree.  Accordingly, the Gorski issue is referred to The Judge Advocate General for appropriate disposition.  The Judge Advocate General will determine the amount of relief, if any, that is warranted, subject to any setoffs that may arise under law or regulations.  There is no requirement that this matter be returned to this court. 

Second, the appellant complains that the staff judge advocate (SJA) failed to advise the convening authority that the military judge had dismissed two specifications after findings.  We note that the promulgating order also fails to reflect these dismissals.  The appellant requests that we order a new review and action.  Although we agree that the convening authority was not fully and correctly advised of the status of the findings of guilty, for the reasons set forth below, we will not require a new review and action.  


After announcement of findings, the military judge dismissed two specifications because he found them to be multiplicious for sentencing purposes with two other specifications of which the appellant was found guilty.  The military judge concluded that, under the confusing precedent then in existence, if offenses were multiplicious for sentencing, they necessarily were multiplicious for findings.  Accordingly, the military judge dismissed one specification of violating a lawful general regulation by engaging in prohibited conduct with an initial entry training soldier because it involved the same conduct supporting the appellant’s conviction for indecent assault.  The military judge also dismissed a specification of assault consummated by a battery because that conduct formed the basis for the appellant’s conviction of another specification of violating the same regulation.  The SJA properly advised the convening authority of the findings of guilty, but he failed to advise him that the military judge dismissed these two specifications after findings.


The convening authority implicitly approved the findings as reported by the SJA when he approved the adjudged sentence without expressly addressing the findings.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because the two specifications had been dismissed, the convening authority’s purported approval of findings of guilty as to those specifications was a nullity.  United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Nevertheless, before taking his action on the sentence, the convening authority was erroneously advised of the status of the findings by the SJA.  The issue is whether this error prejudiced the appellant’s substantial rights, thus necessitating a new review and action.  


Although a convening authority’s clemency decisions are highly discretionary, the appellant has failed to show “‘some colorable showing of possible prejudice’” that would require a new review and action or other appropriate relief.  United States v. Wheelus, 49 M.J. 283, 289 (1998) (citation omitted).  In his post-trial submission, the appellant maintained his innocence and did not make a clemency plea to the convening authority.  Accordingly, he did not submit letters or other clemency matters of the sort frequently proffered in an effort to ameliorate the harshness of a sentence.  

The evidence at the appellant’s fully contested trial proved that this noncommissioned officer (NCO), assigned as a “TAC NCO” (drill instructor equivalent) in a reception unit, preyed upon vulnerable female enlistees who had just reported from civilian life for in-processing before basic training.  He violated the installation regulation that defined and prohibited improper contacts between permanent party personnel and trainees when he isolated female trainees and attempted to gratify his sexual desires by using his rank and position to obtain sexual favors.  He assaulted two trainees, one by grabbing her breasts, reaching his fingers between the buttons of her uniform trousers, and licking her face.  

During the sentencing phase of trial, the appellant’s history of assaults was documented in three Records of Proceedings Under Article 15, UCMJ, that were admitted into evidence.  Each of the three records of nonjudicial punishment reflected punishment for assaulting females, including one prior indecent assault.  

After dismissing the two multiplicious specifications, the military judge advised the members that the maximum punishment for the remaining offenses of which the appellant was found guilty included a dishonorable discharge, confinement for nine years, forfeiture of all pay and allowances, and reduction to Private E1.  Despite the trial counsel’s cogent argument for a dishonorable discharge and six years of confinement, the members adjudged a lenient sentence that included a bad-conduct discharge and confinement for twelve months.  

We are confident that, even if the convening authority had been properly advised that the military judge dismissed two specifications as multiplicious, he would not have exercised his discretionary authority to grant this appellant clemency under the circumstances of this case.  First, the appellant did not present a clemency case or even request that the convening authority grant clemency.  Second, the military judge’s dismissal of the two multiplicious specifications did not change the nature or seriousness of the appellant’s misconduct.  Third, the appellant’s sentence was unusually lenient in view of his breach of trust as an NCO who was charged with the care and well-being of vulnerable soldiers.  Accordingly, we find no colorable showing of possible prejudice that warrants a new review and action.

We have considered the matters personally asserted by the appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find they do not merit relief.
    


The purportedly approved findings of guilty of Specification 3 of Charge I and Specification 1 of Charge II are set aside, and Specification 3 of Charge I and Specification 1 of Charge II are dismissed.  The remaining findings of guilty are 

affirmed.  Reassessing the sentence based on the entire record, the error noted, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Judges BROWN and VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The appellant’s first assignment of error—that the record of trial is neither complete nor substantially verbatim because Appellate Exhibit XXXXII and page 118 of the record of trial are missing—is without merit.  First, subsequent to the filing of the appellant’s assignments of error, the military judge issued a certificate of correction in which he directed that the previously missing page 118 be inserted into the record.  Second, Appellate Exhibit XXXXII, if it ever existed, is never mentioned in the record by any of the parties.  The appellant cannot say whether it ever existed, whether the “missing” exhibit is really a misnumbering problem, or how this phantom document constitutes a substantial omission.  See generally United States v. Henry, 53 M.J. 108, 111 (2000).  If the document existed, it certainly did not constitute evidence admitted on the merits, and it likely pertained to a pretrial motion for a new Article 32, UCMJ, investigation, an issue about which the appellant does not now complain.  Under these circumstances, we hold there is no substantial omission.  





� The specifications that the military judge dismissed were Specification 3 of Charge I and Specification 1 of Charge II. 





� The appellant asks us to order the SJA to provide him a copy of the record of trial.  We note, however, that Volume III of the record of trial contains a certificate of substitute service, in accordance with R.C.M. 1104(b)(1)(C), that reflects the record of trial was properly served on the appellant’s military defense counsel.
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