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MEMORANDUM OPINION

-----------------------------------------
SULLIVAN, Judge:

A military judge sitting as a special court-martial empowered to adjudge a bad-conduct discharge convicted appellant, pursuant to his pleas, of absence without leave (AWOL) (three specifications), failure to go to his appointed place of duty (FTR) (four specifications), disobeying a superior commissioned officer, dereliction of duty, and wrongful use of a controlled substance (two specifications), in violation of Articles 86, 90, 92, and 112a, Uniform Code of Military Justice, 10 U.S.C. § 886, 890, 892, and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for one hundred days, and forfeiture of $767.00 pay per month for four months.  The military judge also awarded appellant sixty-one days of credit against the sentence to confinement.  Pursuant to a pretrial agreement, the convening authority reduced the term of confinement to ninety days and otherwise approved the sentence, appropriately crediting sixty-one days against the term of confinement.  The case is before the court for review under Article 66(c), UCMJ.  Appellant contends, inter alia, that the military judge erred in not finding that two of the AWOLs and one FTR constituted an unreasonable multiplication of charges.    


Charge I, Specification 3, alleged that appellant failed to go to his 0630 formation on 21 May 2003.  Charge I, Specifications 1 and 2, alleged that appellant was AWOL from 1 June 2003 to 3 June 2003 and from 22 May 2003 to 1 June 2003.  The military judge first questioned appellant on the AWOLs.  Appellant, in response to the providence inquiry on the 22 May inception date for the AWOL in Specifi-cation 2, stated “I left on the 21st, sir.”  When the military judge conducted the providence inquiry on the FTR, appellant confirmed that he missed the 21 May formation:  “I was gone AWOL already, sir.”   Neither the defense nor the govern-ment made any motions with respect to amendment or dismissal.  The military judge did not sua sponte take corrective measures.  Instead, he entered findings of guilty as charged.  This was error.  Since AWOL is an offense complete as its inception, Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 10(c)(8), a precise inception date is required.  United States v. Hardeman, 59 M.J. 389 (C.M.A. 2004).  The inception date for appellant’s AWOL charged in Specification 2 of Charge I, therefore, is prior to 0630 hours on 21 May 2003.  Based on the providence inquiry, appellant was engaged in an ongoing AWOL when the FTR occurred; hence, the FTR cannot exist as a separate offense from the greater violation of Article 86.  In addressing a similar situation, the Court of Military Appeals said:
No circumstances have been posited by the Government, and our imagination has not produced any, under which an accused can absent himself without authority, when he is already an unauthorized absentee.  In other words, it is inconceivable to us that an unauthorized absentee can during his absence become an unauthorized absentee again, so as to be separately punishable for the ongoing absence and the “second” absence.
United States v. Lynch, 22 U.S.C.M.A. 457, 460, 47 C.M.R. 498, 501 (C.M.A. 1973).  We will take the appropriate corrective action in our decretal paragraph.
Appellant also asserts that Specifications 1 and 2 of Charge I should be combined.  During the providence inquiry, appellant indicated he returned to his unit for an hour on 1 June 2003.  The stipulation of fact relates that appellant returned on the early morning of 1 June 2003, that staff duty personnel “saw” him return to the company area, and, before the chain of command could be notified, he again departed.  During the providence inquiry, appellant acknowledged that he had returned to military control:  “Once I turned myself in, I was supposed to remain there, sir.”  At no point, however, did the military judge advise appellant, or in any way discuss with him or trial defense counsel, the legal principle that mere “casual presence” does not terminate an AWOL.  See United States v. Rogers, 59 M.J. 584 (Army Ct. Crim. App. 2003).  We agree with the government that appellant pled to two absences that are separate and complete criminal acts as charged, and accordingly do not constitute an unreasonable multiplication of charges; however, that does not end our inquiry.

While the government and the defense at trial considered Specifications 2 and 3 of Charge I to be separate and complete AWOLs, the record of the providence inquiry does not disclose sufficient facts for us to reach that conclusion.  At best, the record reveals appellant returned to his unit early in the morning, staff duty personnel saw him but had no further interaction with him, the chain of command was completely unaware of appellant’s return, and that appellant departed before the staff duty personnel could inform the chain of command that one of its AWOL soldiers had returned.  The record, therefore, establishes no more than appellant’s casual presence at his unit on 1 June 2003.  As such, we find that affirming two separate specifications for AWOL based on this record to be inappropriate.  See Article 66(c), UCMJ; United States v. Tardif, 57 M.J. 219, 224 (C.A.A.F. 2003) (holding that “the court below was required to determine what findings and sentence ‘should be approved,’ based on all the facts and circumstances reflected in the record” in addition to testing for legal error).(  
We have considered the other errors assigned as well as the matters personally asserted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit. 

Specifications 1, 2, and 3 of Charge I are consolidated by substituting in Specification 1 the word and figures “21 May 2003” for the word and figures “1 June 2003.”  The finding of guilty of Specification 1 of Charge I, as amended, is affirmed.  The findings of guilty of Specifications 2 and 3 of Charge I are set aside and those Specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence under the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and on the basis of the errors noted and the entire record, the court affirms the sentence.    


Senior Judge MAHER and Judge HOLDEN concur.  






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
( 


At a minimum, the military judge in appellant’s case should have explained to appellant the three-part test for voluntary AWOL termination . . .: (1) presentation to any military authority; (2) notification of the soldier’s AWOL status; and (3) submission or demonstration of a willingness to submit to military control.  In the absence of a more searching inquiry by the military judge or an explanation of voluntary termination, we find that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea . . . .”





United States v. Scott, 59 M.J. 718, 722 (Army Ct. Crim. App. 2004) (citations omitted), pet. denied, 60 M.J. 46 (C.A.A.F. 2004).  While appellant did not claim to have terminated his AWOL early in this case, his responses in the providence inquiry should have led the judge to inquire whether the government correctly charged appellant in dividing the 21 May-1 June 2003 absence into two offenses.
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