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MEMORANDUM OPINION
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CLEVENGER, Judge:
A military judge sitting as special court-martial convicted appellant, contrary to her pleas, of larceny (four specifications), in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The convening authority approved only so much of the adjudged sentence as provides for a bad-conduct discharge, confinement for twenty-seven days, and forfeiture of $700.00 pay per month for one month.

The case is before us for review pursuant to Article 66, UCMJ.  Appellant raises multiple assignments of error which we find to be without merit.  However, we find that the conviction for larceny in Specification 4 of The Charge, regarding a debit card, is not supported by the evidence in the record beyond a reasonable doubt.  

Appellant took her suitemate’s debit card and used it for nefarious purposes on three occasions.  She plead guilty to lesser included offenses of wrongful appropriation concerning all four takings.*  However, neither the providence inquiry by the military judge nor the evidence on the merits elicited by the trial counsel or the military judge clearly shows that the card itself was the subject of a taking by appellant with the intent to permanently deprive the owner of the use or benefit of the property.  It is unclear whether appellant took the card initially and withheld it for the whole period of time she was stealing from her suitemate, or if she returned the card to the place from which she initially took it, without detection, after each theft.  Thus, there is a reasonable doubt whether appellant ever permanently intended to deprive the victim of the card. 
We have considered the matters personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

Accordingly, as to Specification 4 of the Charge, we affirm only the lesser included offense of a “wrongful appropriation” of a debit card, i.e., “In that Private (E1) Katherine M. Lawrence, U.S. Army, did, at or near San Angelo, TX, on or about 6 November 2001, wrongfully appropriate a debit card, of some value, the property of Private (E2) Jennifer L. Mixon.”  The other findings of guilty are affirmed.  Reassessing the sentence in light of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we affirm the approved sentence.

Senior Judge CHAPMAN and Judge STOCKEL concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

* Specification 1 involved $200.00 in cash taken from an ATM on 6 November 2001.  Specification 2 involved $59.00 for AT&T phone card service taken on or about 13 November 2001.  Specification 3 was $150.00 in cash taken from an ATM with a video recorder in operation on 13 November 2001.  Specification 4 alleged the taking of the debit card on or about 6 November 2001.
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