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MEMORANDUM OPINION ON FURTHER REVIEW
--------------------------------------------------------------
HOLDEN, Senior Judge:

On 31 January 2006, this court set aside the findings of guilty of Specification 3 of Charge II (conduct unbecoming an officer and gentleman) and Specification 43 of Charge I (larceny) and the sentence, and returned the record of trial for remand to the same or different convening authority for sentence rehearing on fourteen specifications of larceny.
  See United States v. Lubasky, ARMY 20020924 (Army Ct. Crim. App. 31 January 2006) (unpub.).  The rehearing has been completed and the record is now before us for further review.
Appellant was a casualty assistance officer assigned to assist the elderly widow of a retired Lieutenant Colonel at the time of her husband’s death.  The larceny specifications stemmed from allegations of abuse of the fiduciary relationship appellant had with the widow.  She passed away between the time of trial and sentence rehearing.  Appellant seeks relief for the various financial consequences of his court-martial sentence, to include the return of part or all of an alleged “fine.”
At appellant’s original trial proceeding, the military judge, sitting as a general court martial, sentenced appellant to dismissal from the service, confinement for twenty-two months, total forfeiture of pay and allowances, and a fine of $50,000.00 (and to serve additional confinement for two years if the fine was not paid).  The convening authority approved the adjudged sentence but suspended the fine “for a period of 60 days, conditioned upon [appellant] making restitution in the amount of $42,267.00 to the victim, at which time, unless the suspension is sooner vacated for failure to satisfy the condition, the suspended part of the sentence will be remitted without further action.”  Appellant apparently paid the $42,267.00 restitution as required and the convening authority did not approve the fine or the additional contingent period of confinement.  The convening authority approved the adjudged total forfeitures, and then waived imposition of those forfeitures for six months for the benefit of appellant’s family members.

Appellant served his sentence to confinement and was placed on excess leave awaiting the outcome of appellate review of his case.  He was subsequently ordered to active duty pending sentence rehearing and was assigned to a duty position at Fort Leavenworth, Kansas.
At appellant’s sentence rehearing, a court composed of officer members sentenced him to confinement for forty-two months, forfeiture of $5,811.00 pay per month for 108 months, and a fine of $3,332.11 (and to serve additional confinement for six months if the fine was not paid).  The Staff Judge Advocate (SJA), in her post-trial recommendation (SJAR), recommended approval of only so much of the sentence as provided for twenty-two months confinement and forfeiture of $5,811.00 pay per month for 108 months.
In Rule for Courts-Martial [hereinafter R.C.M.] 1105 and 1106 matters submitted by appellant to the convening authority, appellant alleged, inter alia, approval of the recommended forfeitures was barred by R.C.M. 810(d)(1) because the forfeitures were “more severe” than those approved by the convening authority following his original trial proceeding.  Appellant’s counsel calculated the total forfeiture of all pay and allowances for twenty-two months at the first trial would result in a loss of $204,230.56, while the rehearing forfeitures as recommended for approval by the SJA would be $664,932.67—an increased monetary penalty of $460,702.11.  While the acting SJA did not state a basis for her disagreement with this theory in her addendum to the SJA’s post-trial recommendation, we note the speculative formula was calculated without regard to pay entitlements, termination of the same, or operation of law.
  Appellant’s calculations were also based on an erroneous premise:  the adjudged total forfeitures would endure for twenty-two months and then end abruptly with no further forfeitures, as compared with 108 months of forfeiture of pay that continued unabated for the entire adjudged period.

Appellate defense counsel also allege the rehearing convening authority exceeded his forfeiture approval authority, but urge relief on different basis.  The forfeitures adjudged at rehearing were for the full amount of appellant’s $5,811.00 monthly basic pay.  Since appellant had been released from confinement before his sentence rehearing, he could not be subject to more than forfeiture of two-thirds pay per month for the period for which he was not confined.  “The legislature has indicated that a servicemember in active duty status should receive at least a third of his pay.”  United States v. Warner, 25 M.J. 64, 67 (C.M.A. 1987).  Although we lack sufficient documentation to determine what pay, if any, to which appellant may be entitled,
 we are able to determine the maximum amount and duration of forfeitures the convening authority could have approved in this case and we will grant appropriate relief in our decretal paragraph.  See generally United States v. Lonnette, 62 M.J. 296, 297 (C.A.A.F. 2006) (accused failed to show that he was prejudiced by convening authority approving forfeiture of all pay and allowances after accused was released from confinement; accused failed to show that he was entitled to such pay on the dates in question).
We also resolve appellant’s Grostefon claim for reimbursement of his $42,267.00 “fine” in its entirety and similarly dispose of the alternative theory, contained in the defense R.C.M. 1105 submission, that appellant is entitled to a return of $38,944.89 in improperly collected fines based on the difference between the $42,267.00 “fine” appellant previously paid and the $3,222.11 adjudged at sentence rehearing.  United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Both theories are fatally flawed.  A fine is part of a sentence to court-martial and is a debt immediately due and payable to the United States.  See R.C.M. 1003(a)(3), Discussion.  Financial restitution is money paid by offenders to crime victims “[t]o mitigate, within the means of available resources and under applicable law, the . . . financial hardships suffered by victims . . . of offenses.”  Army Reg. 27-10, Legal Services: Military Justice [hereinafter AR 27-10], para. 18-4a (16 November 2005).
  The right to restitution in appropriate cases is statutory.  See AR 27-10, para. 18-10a(6) (citations omitted).  In this case, appellant paid restitution to avoid a $50,000 fine or an additional period of confinement.
  Restitution is not an authorized 
court-martial punishment and is, therefore, not part of a court-martial sentence.  See R.C.M. 1003.  Accordingly, this court lacks legal authority to review claims of excess payment of restitution.  We “may act only with respect to the findings and sentence as approved by the convening authority.”  Article 66(c), UCMJ.
We have considered the remaining assignments of error raised pursuant to Grostefon, 12 M.J. 431, and conclude they are without merit.

 

Decision
On consideration of the entire record, we affirm only so much of the sentence as provides for confinement for twenty-two months and forfeiture of pay per month for 108 months as follows: forfeiture of $5,811.00 pay per month for twenty-two months, to be followed by forfeiture of $3,835.00 pay per month for the remaining eighty-six months.

Judge HOFFMAN and Judge SULLIVAN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� After minor modification to several specifications, the court approved the guilty findings of the fourteen specifications returned for sentence rehearing.





� The convening authority’s post-trial waiver of adjudged forfeitures further complicates the determination of the amount of any pay to which appellant may be entitled.  The convening authority’s waiver authority does not apply to adjudged forfeitures; rather, it applies only to automatic forfeitures.  In order to create a “pot” of money that can be waived, a convening authority must disapprove adjudged forfeitures, and then waive the automatic forfeiture provision of Article 58b, Uniform Code of Military Justice [hereinafter UCMJ].  See United States v. Emminizer, 56 M.J. 441 (C.A.A.F. 2002); United States v. Hammond, 61 M.J. 676 (Army Ct. Crim. App. 2005).


� Under Articles 57(a)(1)(A) and 58b, UCMJ, the trial (or rehearing) sentence in this case would result in the termination of appellant’s pay and allowances fourteen days after he was sentenced.





� The punishment of total forfeiture of pay and allowances does not normally have a specified termination date.  See R.C.M. 1003(b)(2); see also United States v. Stewart, 62 M.J. 291 (C.A.A.F. 2006).





� While appellant’s lengthy Grostefon submission recounts many telephone conversations he had with Department of Defense Finance and Accounting Service (DFAS) officials and the fact his pay was “garnished” $3,784.00 on more than one occasion, appellant has not provided any documents from DFAS regarding his military pay account, to include the most basic of documents: a single Leave and Earnings Statement (LES).  In addition, neither the SJAR, addendum, nor post-trial action are helpful in determining the date appellant was released from confinement or the number of days appellant was confined.  Rather, they merely provide credit for “all confinement served since April 1, 2002, the date of his initial sentence to confinement.”  





� Both the R.C.M. 1105 matters and Grostefon submission mischaracterize the restitution as a “fine.”  





� The offer to make restitution in lieu of a fine or additional confinement originated with the defense in appellant’s original R.C.M. 1106 matters.  Additionally, appellant’s unsworn statement at sentence rehearing indicated the widow filed a claim against him under Article 139, UCMJ, and implies the restitution was made in satisfaction of that claim.  





� To the extent appellant was subject to excessive forfeitures based on release from confinement before the expiration of the twenty-two month period, such excess forfeitures are not affirmed and the lower $3,835.00 monthly forfeiture figure shall apply to the portion of the twenty-two month period during which appellant was not confined.  See generally United States v. Jauregui, 60 M.J. 885, 886 n.4 (Army Ct. Crim. App. 2004) (explaining necessity to seek administrative relief at DFAS to resolve issues involving improperly forfeited pay and/or allowances).
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