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-----------------------------------------------------------------
MEMORANDUM OPINION ON FURTHER REVIEW
-----------------------------------------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

HAM, Judge:

In a retrial of a premeditated murder case, we must decide whether the government’s failure to disclose impeachment information about the lead United States Army Criminal Investigation Command (CID) agent was harmless beyond a reasonable doubt.  We strongly condemn the government’s tactics in this case and remind practitioners that gamesmanship can play no part in the discovery process in the military justice system.  We hold, however, that under the specific facts of this case, the government’s error was harmless beyond a reasonable doubt.  We affirm the findings and sentence.
Procedural History

At her first trial (Dobson I), a general court-martial composed of officer and enlisted members convicted appellant, contrary to her plea, of premeditated murder, in violation of Article 118, Uniform Code of Military Justice, 10 U.S.C. § 918 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for life without eligibility for parole, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority credited appellant with 341 days of confinement against the sentence to confinement.  On 20 August 2004, this court affirmed the findings and sentence approved by the convening authority.  United States v. Dobson, ARMY 20000098 (Army Ct. Crim. App. 20 August 2004) (unpub.). 

On 20 March 2006, the United States Court of Appeals for the Armed Forces (C.A.A.F.) reversed our decision, concluding that the military judge erred in excluding the testimony of two witnesses concerning prior threats made by the victim against appellant on two separate occasions.  United States v. Dobson, 63 M.J. 1, 22 (C.A.A.F. 2006).  The C.A.A.F. returned the record of trial to The Judge Advocate General for remand to this Court to either “(1) affirm a conviction of the offense of unpremeditated murder and either reassess the sentence or order a sentence rehearing; or (2) authorize a rehearing on the charge of premeditated murder.”  Id. at 23.  On 14 June 2006, this court authorized a rehearing by the same convening authority on the charge of premeditated murder.  United States v. Dobson, ARMY 20000098 (Army Ct. Crim. App. 14 June 2006) (unpub.).
At the rehearing (Dobson II), a court-martial composed of officer and enlisted members convicted appellant, contrary to her plea, of premeditated murder, in violation of Article 118, UCMJ.  The panel sentenced appellant to a dishonorable discharge, confinement for life without the possibility of parole, forfeiture of all pay and allowances, and a reduction to Private E1.  The convening authority approved only so much of the sentence to confinement as provided for confinement for life with the possibility of parole and otherwise approved the adjudged sentence.  The convening authority also credited appellant with 2,953 days of confinement credit.

This case is again before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response.  As noted above, we find one of appellant’s assignments of error merits discussion but no relief.   
Appellant claims the military judge erred in not granting the defense motion for mistrial where the government failed to disclose an investigation and later charges of fraud against the lead CID agent.  We disagree.
FACTS
Appellant was twice tried for the brutal murder of her husband.  During Dobson I, CID Special Agent Chief Warrant Officer Two (SA) JR testified that he was the lead CID agent in the case, but the focus of his investigative work was searching for the murder weapon, attempting to locate a possible person of interest named “Debra,” and tracking down the origin of anonymous letters purporting to be from an eyewitness to the killing.  At some point after appellant’s first court-martial, but before her rehearing, the government initiated a criminal investigation against SA JR.  During Dobson II, SA JR testified again about his involvement as the lead CID investigator on the case and his specific duties.  He explained the Colorado Springs Police Department was the initial responding agency and processed the crime scene.  When he was called to be part of the investigation the next day, he signed for the evidence the Colorado Springs officers had collected, conducted an unsuccessful search for the murder weapon, a search for the person of interest, and a search for the origin of the anonymous letters.  Special Agent JR also testified as a defense witness in appellant’s second trial, laying the foundation for a dental bite comparison report submitted by the defense establishing the origin of a bite mark found on appellant.
Discovery Request and Government Nondisclosure
On 19 October 2006, defense counsel submitted a discovery request.  As part of the request, the defense asked for, “Any known evidence tending to diminish credibility of any witness including . . . evidence of other character, conduct, or bias bearing on witness credibility under [Military Rule of Evidence] 608.”  Defense also requested “[d]isclosure of all investigations of any type or description, pending, initiated, ongoing or recently completed which pertain to alleged misconduct of any type or description committed by a government witness[.]”
In its 19 October 2006 written response to the defense request, the government stated, “Special Agent [JR] is currently being investigated for misconduct.  The investigation is being conducted by the CID higher headquarters and the [g]overnment is not aware of the nature of the misconduct.”  As a follow up to the request, on 12 February 2007, the government responded, “[SA JR]’s misconduct relates to larceny of money while he was deployed to Iraq.  If you want any further information on the investigation, [MAJ S, the chief of justice for the Fort Carson Office of the Staff Judge Advocate] can assist.”  That same day, defense counsel met with MAJ S, who informed defense counsel that SA JR’s misconduct related to an alleged larceny of money from an evidence room in Iraq.  MAJ S was unsure whether the amount alleged to have been stolen was $50,000 or $500,000 and was further unsure what charges the government planned to prefer against SA JR.
Neither MAJ S nor any other government agent ever disclosed to the defense that SA JR was also under investigation for fraud.

On 13 March 2007, one week after appellant’s court-martial concluded, the government preferred numerous charges against SA JR, including dereliction of duty, larceny, fraud, and fraternization.  On 30 May 2007, the defense filed a motion for a mistrial.
Post-Trial Article 39(a), UCMJ and Military Judge’s Findings

The military judge held a post-trial Article 39(a), UCMJ session to litigate the defense mistrial motion.
  The military judge heard testimony from MAJ S; CPT W, the CID trial counsel who prosecuted SA JR; CPT R, the trial counsel who drafted the charge sheet for the case against SA JR; and CPT S, a Trial Defense Service counsel at Fort Carson.  As a result of the Article 39(a), UCMJ session, the military judge made a number of findings of fact, which we adopt.

The military judge’s findings included the following:  The Criminal Investigation Command’s Standards of Conduct Office (SOCO) conducted an investigation into SA JR’s conduct, first contacted MAJ S in late September 2006, and provided her a copy of the investigation on 17 October 2006.  The CID investigation report “include[d] allegations against [SA JR] of both larceny and fraud . . . .”  Major S never informed CPT B, the trial counsel in this case, that she had the CID investigation, though she did tell him prior to 19 October 2006 that SA JR was under investigation “so that information could be provided to the defense.”
The military judge specifically found,

MAJ S testified that the Criminal Law Division, Office of the Staff Judge Advocate, Fort Carson, Colorado, did not provide a copy of the CID investigation to the Defense team, even after the 19 October 2006 discovery request, because at that point a decision to call [SA JR] as a witness had not been made.  She also testified that the Criminal Law Division, Office of the Staff Judge Advocate, Fort Carson, Colorado, did not provide a copy of the investigation to the [d]efense team, even after the 19 October 2006 discovery request, because [trial defense counsel] did not ask for a copy of the investigation, even though he knew that [SA JR] was under investigation.

. . . [T]he Criminal Law Division, Office of the Staff Judge Advocate, Fort Carson, Colorado, did not provide a copy of the CID investigation to the [d]efense team, even after the 19 October 2006 discovery request because the [c]hief of [m]ilitary [j]ustice did not believe they were required to do so absent a specific request for that CID investigation, which [defense counsel] never made, but which [the chief of justice] tried to prompt from him . . . .  The [c]ourt finds the first explanation above for not providing the CID investigation to the defense team to be implausible.  If this were the reason, then [trial counsel] would not have told the defense team that [SA JR] was even under investigation on 19 October 2006, as [the chief of justice] testified the decision to call him as a witness in Dobson II had not been made at that time.
The military judge further found defense counsel knew SA JR was under investigation for larceny prior to Dobson II, “but did not know that he was under investigation for travel or [Basic Allowance for Housing] fraud until after the conclusion of Dobson II . . . .” 
  Finally, the military judge found although government counsel “testified to the contrary,” the government made a “tactical decision not to prefer charges against [SA JR] prior to Dobson II . . . because of the potential impact preferral would have on [SA JR] as a witness in Dobson II.”
LAW AND ANALYSIS
A.  Denial of the Mistrial

Rule for Courts-Martial [hereinafter R.C.M.] 915(a) vests a military judge with the discretion to declare a mistrial when “manifestly necessary in the interest of justice because of circumstances arising during the proceedings which cast substantial doubt upon the fairness of the proceedings.”  R.C.M. 915.  However, mistrials are to be used only “under urgent circumstances and for plain and obvious reasons.”  Trigueros, slip op. at 7 (internal citations omitted).

An appellate court “will not reverse a military judge’s determination on a mistrial absent clear evidence of an abuse of discretion.”  United States v. Ashby, 68 M.J. 108, 122 (C.A.A.F. 2009).  A military judge abuses his discretion when his “findings of fact are clearly erroneous, the court’s decision is influenced by an erroneous view of the law, or the military judge’s decision on the issue at hand is outside the range of choices reasonably arising from the applicable facts and the law.”  United States v. Webb, 66 M.J. 89, 93 (C.A.A.F. 2008).  As detailed below, we conclude the military judge did not abuse his discretion in denying the mistrial.
B.  Required Disclosure of Evidence

The military judge properly concluded the government “had an obligation to provide that CID report of investigation to the [d]efense, even absent a discovery request of any kind.” and thus violated its disclosure duties under the United States Constitution and the UCMJ.  See UCMJ art. 46;  Brady v. Maryland, 373 U.S. 83 (1963); United States v. Roberts, 59 M.J. 323 (C.A.A.F. 2004); R.C.M. 701.  However, we also agree with the military judge’s conclusion that the discovery violation was harmless beyond a reasonable doubt and thus a mistrial was not warranted.
We review de novo the military judge’s conclusions of law.  United States v. Ayala, 43 M.J. 296, 298 (C.A.A.F. 1995).
The Due Process Clause of the Fifth Amendment requires the prosecution to disclose evidence that is material and favorable to the defense.  Brady, 373 U.S. at 87.  This is so whether there is a general request or no request at all.  United States v. Agurs, 427 U.S. 97, 107 (1976).  Under due process discovery and disclosure requirements, the Supreme Court has found no “‘distinction between impeachment evidence and exculpatory evidence.’”  United States v. Eshalomi, 23 M.J. 12, 23 (C.M.A. 1986) (quoting United States v. Bagley, 473 U.S. 667, 676 (1985)).  “[W]hen an appellant has demonstrated error with respect to a Brady nondisclosure, the appellant is entitled to relief only if there is a reasonable probability that there would have been a different result at trial had the evidence been disclosed.”  Trigueros, slip op. at 8 (citing United States v. Santos, 59 M.J. 317, 321 (C.A.A.F. 2004)).

However, disclosures in the military are also governed by R.C.M. 701, “which sets forth specific requirements with respect to ‘evidence favorable to the defense’   . . .”  United States v. Williams, 50 M.J. 436, 440 (C.A.A.F. 1999) (emphasis omitted).  Under R.C.M. 701, the government bears a higher burden to prove a nondisclosure in response to a specific request is harmless beyond a reasonable doubt.  Webb, 66 M.J. at 92; Roberts, 59 M.J. at 327.  We agree with the military judge’s determination that, although the discovery request did not name SA JR specifically, it did contain a specific request for any impeachment evidence and the CID investigation, which “‘gave the [government] notice of exactly what the defense desired.’”  Eshalomi, 23 M.J. at 22 (quoting Agurs, 427 U.S. at 106).  Thus, the government bears the burden to show that failure to disclose the CID investigation was harmless beyond a reasonable doubt.  
We find three reasons for our determination the government’s nondisclosure was harmless beyond a reasonable doubt.  First, we agree with the military judge’s conclusion that SA JR “played a minor role” in the government’s case against appellant.  Although he was the lead CID agent in the case, his role consisted primarily of signing for and taking custody of  evidence that the Colorado Springs Police Department had already collected and investigation of other tangential aspects of the case.  He did not collect forensic evidence the government used in the case against appellant and he did not conduct the approximate eight-hour interrogation of appellant.  In this case, the Colorado Springs Police Department was the initial responding agency and gathered the vast majority of the physical and forensic evidence, identified eyewitnesses, and conducted the lengthy interrogation of appellant.
Second, SA JR’s testimony at appellant’s first trial was consistent with his testimony at the second.  The military judge found, and we concur, that if defense had challenged SA JR’s testimony by inquiring into the misconduct, it would have “opened the door to the [g]overnment’s admission of [SA JR]’s prior testimony 

. . . .” thus “bolstering” his testimony with a prior consistent statement.  Instead, the defense team made a “reasonable tactical decision to forgo inquiry into misconduct that took place after the incidents about which the witness was to testify” at appellant’s court-martial.  The defense team chose instead to inquire into “specific perceived failings in the CID investigation of” appellant’s conduct.  Further, portions of SA JR’s* testimony were corroborated; for example, his testimony regarding the anonymous letters.
Third, the evidence against appellant in this case was extensive and overwhelming.
  It consisted of multiple eyewitnesses and detailed forensic evidence incriminating appellant.  In fact, one witness, who identified appellant in court, described how he saw appellant stab the victim with a buck knife “more [times] than [he] could count . . . [o]ver and over and over. . . . [O]ver a hundred times, at least.”  The witness testified appellant stabbed the victim in the head and shoulders, but 
mostly stabbing at his head area. . . . At certain points in time, she would take the knife in her left hand and take her right hand and hammer on the butt of the knife . . . trying to drive it into his skull, prying it back and forth, jamming on the knife.  He would flinch and move, and then she would aim somewhere else, stab some more, hammer on the knife, trying to drive it into his skull.

He watched as she 

took his head . . . and began a sawing, like ‘you’re cutting roast beef’ motion from the back of his head . . . .  And then as she got more over towards the top, it was a flat motion, sawing like you’re cutting turkey . . . .  [S]he continued to slice as much as she could around his neck.

The witness then described appellant’s demeanor during the stabbing:  “[V]ery predatory, calm, methodical, determined, very, very much the aggressor—didn’t ever appear to be doing anything than focusing on what [she] was going to do.  It didn’t seem like she was afraid at all.”  Appellant was apprehended shortly after the crime.
Though the defense presented evidence of a lack of specific intent and supported that evidence with expert testimony, that evidence was contradicted by government expert testimony to the contrary.

Ultimately, we agree with the military judge’s conclusion:  “Given the volume of proof of the accused’s guilt, the controverted nature of the defense lack of specific intent, and the potential for further . . . damage to the [d]efense case had the [d]efense team probed [SA JR]’s misconduct, failure of the [g]overnment to provide the CID investigation . . ., while a discovery violation, is harmless beyond a reasonable doubt.”  As such, a mistrial is not “manifestly necessary in the interest of justice.”  See R.C.M. 915(a).
While we find the government’s nondisclosure harmless beyond a reasonable doubt under the specific facts of this case, we recognize that under other factual circumstances, such an error by the government could merit reversal.  Evidence possibly impeaching the lead investigator in a brutal murder case could, in many circumstances, be critical evidence for the defense and its nondisclosure would not be harmless beyond a reasonable doubt.  The Supreme Court has said: 

a specific request for nondisclosed evidence bolsters the defense case, because “an incomplete response to a specific request not only deprives the defense of certain evidence, but has the effect of representing to the defense that the evidence does not exist.  In reliance on this misleading representation, the defense might abandon lines of independent investigation, defenses, or trial strategies that it otherwise would have pursued. . . .  And the more specifically the defense requests certain evidence, thus putting the prosecutor on notice of its value, the more reasonable it is for the defense to assume from the nondisclosure that the evidence does not exist, and to make pretrial and trial decisions on the basis of this assumption.”
Eshalomi, 23 M.J. at 23 (quoting Bagley, 473 U.S. at 682-83).  However, in this case, because of SA JR’s limited role in appellant’s investigation, the overwhelming evidence against her, and SA JR’s prior consistent testimony, we conclude the government’s nondisclosure was harmless beyond a reasonable doubt.

Despite the military judge’s finding that the government made a “tactical decision” as to when to prefer charges against SA JR, the military judge “cho[se] to believe and [found]” the government’s actions in this case were not intentionally designed to “conceal” the CID investigation from the Dobson defense team.  Instead, the military judge found the government’s actions in “holding the CID investigation unless there was a specific request for it, . . . keeping the trial counsel in Dobson II in the dark as to [the existence of the CID investigation], and not preferring charges against [SA JR] until after Dobson II” were “borne from the [g]overnment’s significant misunderstanding of discovery rules and obligations.”


While we defer to the military judge’s evaluation of the witnesses’ credibility and his finding that the government’s violation of discovery rules was not deliberate, but rather ignorant, neither is tolerable.  Hiding the ball and “gamesmanship” have no place in our open system of discovery.  See United States v. Adens, 56 M.J. 724, 731 (C.A.A.F. 2002) (broad discovery at an early stage reduces pretrial motions, surprise, and trial delays . . . leads to better informed judgments about the merits of the cases and encourages broad early decisions concerning withdrawal of the case, motions, pleas, and composition of the court-martial—in short its practice “is essential to the administration of justice . . .”); United States v. Dancy, 38 M.J. 1, 5 n.3 (C.M.A. 1993) (explaining the “unfortunate consequences of a trial counsel’s disregard for the discovery rights of an accused”); United States v. Lawrence, 19 M.J. 609, 614 (A.C.M.R. 1984).   
Despite our holding in this case, we reiterate that all counsel must be competent.  Ignorance or misunderstanding of basic, longstanding, and in this case, fundamental, constitutionally-based discovery and disclosure rules by counsel undermines the adversarial process and is inexcusable in the military justice system. 
CONCLUSION
The approved findings are sentence are correct in law and fact and the approved sentence is not inappropriately severe, especially in light of the brutal nature of appellant’s offenses, her record of service, and all other matters in the record of trial.  
Accordingly, the findings and sentence are AFFIRMED.

Chief Judge TOZZI and Judge SIMS concur.






FOR THE COURT







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Judge HAM took final action in this case prior to her permanent change of duty station.


� We commend the military judge for holding a post-trial Article 39(a), UCMJ session and establishing at the trial level a record of the events surrounding the government nondisclosure.  This is not the first case in recent months where this court has been faced with the nondisclosure of discovery materials.  See United States v. Trigueros, ___ M.J. ___ (Army Ct. Crim. App. 29 March 2010).  In each case, the military judge took prompt action ensuring a full record for our review.  We encourage all military trial judges and convening authorities to do the same.


� Unlike fraud, larceny is not a crimen falsi offense.  However, in some circumstances, it is an appropriate matter for impeachment under Mil. R. Evid. 608(b) as pertaining to character for truthfulness or untruthfulness.  “[T]he key to the impeachment question is not the fact of the arrest itself but, instead, whether the underlying facts of the arrest relate to truthfulness or untruthfulness.”  United States v. Robertson, 39 M.J. 211, 215 (C.M.A. 1994).  “Acts of perjury, subornation of perjury, false statement, or criminal fraud, embezzlement or false pretenses are, for 


example, generally regarded as conduct reflecting adversely on an accused’s honesty and integrity.”  United States v. Weaver, 1 M.J. 111, 118 n.6 (C.M.A. 1975).  See also United States v. Frazier, 14 M.J. 773, 778 n.9 (A.C.M.R. 1982) (In determining admissibility of prior convictions involving “dishonesty or false statement” under Mil. R. Evid. 609(a), “[n]o conviction should be automatically disregarded because it does not qualify on its face as admissible . . . .  Support for admission may be found in the underlying circumstances involved in the offense . . . .”).  But see United States v. Jefferson, 23 M.J. 517, 519 (A.F.C.M.R. 1986) (holding that 





(continued . . .)


shoplifting is not an offense bearing on truthfulness and is not proper cross-examination under Mil. R. Evid. 608(b); United States v. Valente, 17 M.J. 1087, 1089 n.4 (A.F.C.M.R. 1984) (finding error where appellant was cross-examined on “a number of unconnected larcenies.”)  Larceny under Article 121, UCMJ, contains three methods of committing the offense:  wrongful taking, obtaining, and withholding.  If the offense of larceny is committed by wrongful obtaining, it must be done by false pretences.  Thus, certain larceny by false pretences would be an offense that bears on witness’ character for truthfulness or untruthfulness and may be inquired into on cross-examination.  The record in this case does not reveal the underlying facts of SA JR’s larceny, thus we cannot determine whether the offense relates to truthfulness under Mil. R. Evid. 608(b) and would have been appropriate cross-examination material.


� See Roberts, 59 M.J. at 327 (Despite finding the military judge erred by failing to order disclosure of derogatory information against the lead special agent, the C.A.A.F. found the error harmless beyond a reasonable doubt based on the “overwhelming” circumstantial evidence of appellant’s guilt.)
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