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Per curiam:

A military judge sitting as a special court-martial convicted appellant, pursuant to her pleas, of absence without leave, disrespect toward a superior commissioned officer, assault of a superior commissioned officer, wrongful use of a controlled substance (two specifications), and breaking restriction, in violation of Articles 86, 89, 90, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 889, 890, 912a, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for eight months, forfeiture of $849 pay per month for eight months, and reduction to the grade of Private E1.  The convening authority reduced the term of confinement to six months and otherwise approved the adjudged sentence.  This case is before the court for review under the provisions of Article 66, UCMJ.  
Appellant alleges the military judge erroneously accepted her plea of guilty to Specification 2 of Charge II, disrespect toward a superior commissioned officer, because her plea by exceptions was ambiguous.  We agree.  
In Specification 2 of Charge II, the government alleged:

In that Private Michelle S. Karajman, U.S. Army, did, at or near Fort Riley, Kansas, on or about 30 April 2006, behave herself with disrespect towards Second Lieutenant [(2LT)] David Cook, her superior commissioned officer, then known by the accused to be her superior commissioned officer, by telling the said Second Lieutenant Cook to, “get the fuck out of my face,” or words to that effect, and by throwing a package of cigarettes at the said Second Lieutenant Cook.
Through her trial defense counsel, appellant pleaded to this specification: “Guilty, except the words, ‘by...at the said Second Lieutenant Cook.’  To the excepted words, Not Guilty.”  During the providence inquiry, the military judge questioned appellant about her statement to 2LT Cook and her throwing of cigarettes at 2LT Cook.  The military judge did not clarify what language was meant to be excluded and ultimately found appellant “[g]uilty, except the words ‘by...at the Second Lieutenant Cook.’  Of the excepted words, Not Guilty.”

The challenged specification uses the word “by” three times.  Thus, the omitted language could indicate that appellant did not know 2LT Cook was her superior commissioned officer, that she did not make a statement to 2LT Cook, that she did not throw cigarettes at 2LT Cook, or some combination of these three variations.

In United States v. Walters, 58 M.J. 391, 395 (C.A.A.F. 2003), the Court of Appeals for the Armed Forces held that service courts “cannot find as fact any allegation in a specification for which the fact-finder below has found the accused not guilty.”  Id. (citing United States v. Smith, 39 M.J. 448, 451 (C.M.A. 1994)).  Thus, where appellant Walters was charged with wrongfully using a controlled substance on divers occasions and the military panel excepted out the divers occasions language in their finding of guilty without replacing the language with a specific instance of conduct, the service court could not conduct a review of the conviction “because the findings of guilty and not guilty do not disclose the conduct upon which each of them was based.”  Id. at 397.


As in Walters, there is simply no indication in this case as to the factual basis for the finding of guilty.  Appellant was charged with committing several acts of misconduct within one specification.  She pleaded guilty to some of the conduct and not guilty to the remainder.  Pursuant to her plea, the military judge found appellant not guilty of a portion of the specification.  Without clarification of what language was meant to be covered by the ellipses, this court cannot conduct a proper review of the conviction.
Appellate government counsel argue that the “by” must refer to appellant throwing cigarettes at 2LT Cook because it was “the only factual issue in dispute.”  However, the record reflects a thorough providence inquiry regarding this misconduct.  Furthermore, with an ambiguous finding, even where a service court is convinced beyond a reasonable doubt of what misconduct may have served as the basis for the finding of guilty, the court cannot determine the factual basis of the finding.  See United States v. Auspurger, 61 M.J. 189, 192 (C.A.A.F. 2005) (citing United States v. Seider, 60 M.J. 36, 37-38 (C.A.A.F. 2004).

CONCLUSION

Appellant’s plea and the military judge’s finding are fatally ambiguous.  Accordingly, the finding of guilty to Specification 2 of Charge II is set aside and dismissed. We have considered the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  The remaining findings of guilty are affirmed.  
Because we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  In United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), our superior court reaffirmed the standard for sentence reassessment.  “‘Thus, if the court can determine to its satisfaction that, absent any error, the sentence adjudged would have been of at least a certain severity, [then] a sentence of that severity or less will be free of the prejudicial effects of error . . . .’”  Id. at 41 (quoting Sales, 22 M.J. at 308).  In curing the errors through reassessment, we must assure the sentence is “equal to or no greater than a sentence that would have been imposed if there had been no error.”  Id. (citing Sales, 22 M.J. at 308).  See United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985).  Under the circumstances of this case, we are confident that a rehearing is not necessary.

Within a few months of coming on active duty and arriving at her unit, appellant began using cocaine.  Although appellant’s unit attempted to help her with her substance abuse problem, appellant continued to use cocaine and marijuana and engaged in other misconduct.  She absented herself without leave, refused to follow the terms of her restriction, and assaulted 2LT Cook by charging at him and had to be restrained by another Soldier to keep her from attacking 2LT Cook.  Based on appellant’s plea, the military judge could have sentenced her to a bad-conduct discharge, confinement for one year, forfeiture of two-thirds pay per month for twelve months, and reduction to the grade of E1.  Despite our setting aside Specification 2 of Charge II, appellant’s maximum sentence remains the same.  Furthermore, the adjudged sentence was well below the authorized maximum and was decreased even further by nature of the pretrial agreement.  Due to the egregiousness of appellant’s conduct, we are secure in our position that the military judge would have imposed a sentence of a certain magnitude had appellant pleaded guilty to, and been convicted of, only the remaining charges and specifications.  In short, the sentencing landscape in this case has not changed dramatically, and we can reliably determine the sentence the military judge would have imposed had appellant’s trial been error free.  Applying the principles of Moffeit, 63 M.J. at 40, and Sales, 22 M.J. at 305, and mindful of appellant’s other convictions, this court affirms the sentence.
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