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MEMORANDUM OPINION
-----------------------------------------
Judge Cook:


A military judge sitting as a general court-marital convicted appellant, pursuant to her pleas, of false official statement, larceny, and forgery (two specifications), and contrary to her plea, of obstructing justice, in violation of Uniform Code of Military Justice [hereinafter UCMJ] Articles 107, 121, 123, and 134; 10 U.S.C. §§ 907, 921, 923, and 934 (2005).  The military judge sentenced appellant to a bad conduct discharge, confinement for twenty-four months, forfeiture of $750.00 pay per month for twenty-four months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved confinement for eight months and otherwise approved the remainder of the sentence. This case is before the court for review pursuant to Article 66, UCMJ.  

Two of appellant’s four assignments of error
 merit discussion and remedial action, but no sentence relief.  Both assignments of error relate to whether a DD Form 689 (Individual Sick Slip) can be the subject of a forgery charge.  If not, appellant asserts that Specifications 1 and 2 of the Additional Charge fail to state an offense and, therefore, her pleas of guilty to these offenses were improvident.
CLOSELY-RELATED OFFENSE DOCTRINE

We accept the government concession that appellant’s acts of altering an individual sick slip cannot support her convictions of forgery in violation of Article 123, UCMJ.  See United States v. Young, 21 C.M.R. 431, 432 (A.B.R. 1956) (holding that a sick slip has no legal efficacy); United States v. Sher, 21 C.M.R. 371 (A.B.R. 1956) (finding no regulation making a sick slip either binding or enforceable and concluding such an instrument does not give an accused a right to avoid duty); see generally United States v. Abbey, 63 M.J. 631, 634 (C.A.A.F. 2006) (Commenting that “the nature and use of sick slips are basically the same now as when Sher and Young were decided in 1956.”).  However, the government advocates that we should affirm violations of Article 107, UCMJ, under the closely-related offense doctrine.  See United States v. Brooks, 64 M.J. 587, 593 (Army Ct. Crim. App. 2006);  United States v. Epps, 25 M.J. 319, 323 (C.M.A. 1987); see also United States v. Hubbard, 28 M.J. 203, 205-06 (C.M.A. 1989).  We agree and find appellant’s providence inquiry supports convictions for two violations of Article 107, UCMJ.  

Under the closely-related offense doctrine, “[i]f an accused pleads guilty and then at the providence inquiry, he gives sworn testimony which clearly establishes his guilt of a different but closely-related offense having the same maximum punishment,
 we may treat that accused’s pleas of guilty as provident.”  Epps, 25 M.J. at 323 (receiving stolen property is closely related to larceny);  see also Hubbard, 28 M.J. at 205-06 (finding that receiving stolen property is closely related to larceny); United States v. Gonzalez, 60 M.J. 572, 579 (Army Ct. Crim. App. 2004) (incapacitation for duty is closely related to drunk on duty); United States v. Green, 58 M.J. 855, 858-59 (Army Ct. Crim. App. 2003) (failure to obey a lawful general order is closely related to dereliction of duty); United States v. Felty, 12 M.J. 438, 442 (C.M.A. 1982) (Holding that a “technical variance between the offense alleged[, escape from custody,] and that which is established from an accused’s own lips[, escape from confinement,] does not require setting aside the plea of guilty.”).  Furthermore, our court has previously indicated that “[a]ltering a sick slip and presenting it to one’s chain of command is more properly charged as a false official statement, in violation of Article 107, UCMJ.”  United States v. Abbey, 63 M.J. 631, 635, fn. 8 (Army Ct. Crim. App. 2006).

We are satisfied that the two specifications alleging violations of Article 123, UCMJ,
 put the appellant on notice that she could be convicted under Article 107, UCMJ,
 because the elements of both are substantially the same, with only minor technical variance.  These offenses require that the appellant falsely made either a certain writing, document or statement and these offenses also require that the false writing, document or statement was made with the intent to defraud or deceive
.  We recognize that Article 123 explicitly requires as an additional element that the writing be of a nature that, if genuine, would apparently impose a legal liability on another or change another’s legal rights or liabilities to that person’s prejudice.  In fact, the failure to meet this element makes the appellant’s pleas to forgery improvident.  However, we are confident that the gravamen of appellant’s act in submitting an altered individual sick slip—that is, to misrepresent to the chain of command the amount of time that appellant was otherwise entitled to convalesce in quarters—is the same for a charge under either Article 123 or Article 107.  The only difference is that a charge under Article 123 fails because the type of altered document submitted by the appellant as part of her misrepresentation, that is a sick slip, has been held to have no legal efficacy. 
   
Applying the closely-related offense doctrine, we find appellant gave sworn testimony clearly establishing the elements of false official statement under Article 107, UCMJ.  In her testimony under oath to the military judge, and in her stipulation of fact, the appellant established that on 4 January 2006, she needed medical care due to her pregnancy.  Her unit instructed that when finished seeing her doctor, she was to bring back to her unit whatever the doctor provided.  A certified nurse midwife issued the appellant a DD Form 689 (Individual Sick Slip) indicating that she should be placed on quarters for 72 hours.  When given back to her unit, the sick slip could be relied upon by the appellant’s chain of command to excuse her from official duties that appellant would otherwise have to perform if not convalescing.  Prior to turning in the sick slip to her unit, appellant changed the portion of the sick slip showing “72” by whiting out the “2” and leaving only the “7.”   As required, she then turned in the altered sick slip to her unit operations section and represented that she had seven days of quarters
.  The appellant knew it was wrong to alter the sick slip, and did so with the intent to defraud her unit into giving her four extra days of quarters, which she received. 

On 11 January 2006, her last day of unauthorized quarters, the appellant’s chain of command, specifically her squad leader, contacted her and told her to return to sick call and see whether she was fit for duty or whether she should continue to remain on quarters.  The appellant, again, was directed to bring whatever the doctor gave her to her squad leader.  The same nurse midwife appellant had seen on 4 January 2006 gave the appellant another sick slip indicating that the appellant should be placed on quarters for the next 24 hours.  Rather than turn in this sick slip, the appellant went back to her quarters, made a copy of the altered sick slip she submitted to her command on 4 January, and then changed the date on the 4 January sick slip to 11 January 2006.  The appellant knew this altered sick slip was false.  Yet, with the intent to defraud, she submitted it to her chain of command wanting to be placed on quarters and excused from duty for another seven days, versus 24 hours.

Accordingly, we find appellant’s pleas to Specifications 1 and 2 of the Additional Charge provident as violations of Article 107, UCMJ.  Specification 1 of the Additional Charge is amended to read as follows:

In that Private First Class Makisha Morton, U.S. Army, did, at or near Schofield Barracks, Hawaii, on or about 4 January 2006, with intent to deceive, make to her unit, 71st Chemical Company, 8th Special Troops Battalion, 8th Sustainment Command (Theater), an official statement, to wit, that she was to be given seven days quarters as prescribed by a medical officer on DD Form 689, Individual Sick Slip, which statement was false in that the medical officer only prescribed quarters for 72 hours, and was then known by PFC Morton to be so false.   
Specification 2 of the Additional Charge is amended to read as follows:  

 In that Private First Class Makisha Morton, U.S. Army, did, at or near Schofield Barracks, Hawaii, on or about 11 January 2006, with intent to deceive, make to her unit, 71st Chemical Company, 8th Special Troops Battalion, 8th Sustainment Command (Theater), an official statement, to wit, that she was to be given seven days quarters as prescribed by a medical officer on DD Form 689, Individual Sick Slip, which statement was false in that the medical officer only prescribed quarters for 24 hours, and was then known by PFC Morton to be so false.   

DECISION

The findings of guilty to amended Specifications 1 and 2 of the Additional Charge, and to the amended Additional Charge, a violation of Article 107, UCMJ, are affirmed.  The remaining findings of guilty are affirmed.  We have considered the remaining assignments of error and find them to be without merit.  

Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986), and United States v. Moffeit, 63 M.J. 40, 42-44 (C.A.A.F. 2006), to include those principles identified by Judge Baker in his concurring opinion, the court affirms the sentence as approved by the convening authority.   

Senior Judge ZOLPER and Judge BAIME concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� The two assignments of error meriting discussion are: (1) SPECIFICATIONS 1 AND 2 OF THE ADDITIONAL CHARGE FAIL TO STATE AN OFFENSE BECAUSE A DD FORM 689 (INDIVIDUAL SICK SLIP) CANOT [SIC] BE THE SUBJECT OF A FORGERY; AND (2) APPELLANTS [SIC] PLEAS OF GUILTY TO SPECIFICATIONS 1 AND 2 OF THE ADDITIONAL CHARGE WERE IMPROVIDENT BECAUSE A DD FORM 689 (INDIVIDUAL SICK SLIP) CANOT [SIC] BE THE SUBJECT OF A FORGERY.





� The maximum punishment authorized for a violation of Article 107 is the same as for a violation of Article 123.  Each carries a maximum punishment of dishonorable discharge, forfeiture of all pay and allowances, and confinement for five years.  See Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 31d and 48e.  





� The elements of forgery (by making or altering) under Article 123, UCMJ, are:


	(1) That the accused falsely made or altered a certain signature or writing;


(2) That the signature or writing was of a nature which would, if genuine, apparently impose a legal liability on another or change another’s legal rights or liabilities to that person’s prejudice; and 


	(3) That the false making or altering was with the intent to defraud.


MCM, Part IV, para. 48b(1).





� The elements of false official statement under Article 107, UCMJ, are:


(1) That the accused signed a certain official document or made a certain official statement;


(2) That the document or statement was false in certain particulars;


(3) That the accused knew it to be false at the time of signing it or making it; and 


(4) That the false document or statement was made with the intent to deceive.


MCM, Part IV, para. 31b.  





� Article 123 requires an accused to make either a writing or document with intent to defraud; and Article 107 requires an accused to make a statement with intent to deceive.  See fn. 3 above for elements of Article 123, and fn. 4 above for elements of Article 107. 


� By analogy, and on the facts and theories specific to this case, the closely related nature of false official statement with forgery may also have been demonstrated by use of a lesser-included-offense-type analysis, although we did not apply or rely upon such analysis.





� The explanation to Article 107, UCMJ, states that “[o]fficial documents and statements include all documents and statements made in the line of duty.”  MCM, Part IV, para. 31c(1).    


 


� Appellant admitted that her motive in submitting this false sick slip was to avoid embarrassment, but she also admitted that she specifically wanted the extra days of quarters as well.  
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