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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

BAIME, Judge:
An officer and enlisted panel sitting as a general court-martial convicted appellant, contrary to his pleas, of one specification of assault with intent to commit grievous bodily harm, in violation of Article 128, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. § 928.  The appellant was sentenced to reduction to the grade of Private E1, forfeiture of all pay and allowances, two years confinement, and a bad-conduct discharge.  The convening authority approved the adjudged sentence.   This case is before our court for review under Article 66, UCMJ.


On appeal, appellant alleges a multitude of errors, none of which warrant relief.  However, one of his numerous allegations of ineffective assistance of counsel requires some discussion.  
I.   Background
At approximately 0400 in the morning on 30 September 2007, appellant mutually began “slap-boxing” with Sergeant (SGT) S, and both parties agreed no “head shots” were allowed.  During the contest, SGT S made contact with appellant’s face.  Appellant “lost control of his emotions” and hit SGT S in the face.  Appellant then continued to punch SGT S until the latter became unconscious.  Although SGT S was unable to defend himself, appellant also kneed and kicked SGT S while SGT S was unconscious.  

Shortly after the incident, appellant was escorted to the military police station in hand irons and SGT AK, a military police investigator, prepared a Department of Army (DA) Form 3881, Rights Warning Procedure / Waiver Certificate, which appellant signed at 0659, waiving his rights.   Appellant then made a sworn statement, which was introduced into evidence at trial.  Special Agent K of the Criminal Investigation Command (CID) prepared a second DA Form 3881, which appellant signed at 1008 on 30 September 2007, again waiving his rights.  Appellant then made a second sworn statement, which was also introduced into evidence.

Appellant alleges trial defense counsel were ineffective for failing to raise a timely motion to suppress the two statements appellant made shortly after he assaulted his fellow soldier.  Defense counsel filed the motion after appellant entered a plea of not guilty.  The military judge found counsel failed to demonstrate good cause for consideration of the motion and denied it.  Appellant claims defense counsel should have been familiar with the deadlines and, once the motion was denied, been able to articulate a good cause for failing to file the motion in a timely manner.  Appellant alleges “there is a reasonable likelihood that the motion to suppress would have succeeded had it been timely filed,” and “Without [appellant’s] prior statements, the prosecution would have had a much more difficult time convincing the members of the court-martial that the government’s version of events was the correct version.  Further, the members may have reasonably afforded more weight to [appellant’s] testimony about the sequence of events had they not read his previous statements.”

II.   LAW


Strickland v. Washington, 466 U.S. 668, 687 (1984), established a two- part test for ineffective assistance of counsel:  an appellant must show both deficient performance and prejudice from that deficiency.   A court can evaluate counsel’s performance under the prejudice prong without determining whether counsel was deficient.  Id. at 697.  “When a claim of ineffective assistance of counsel is premised on counsel’s failure to make a motion to suppress evidence, an appellant must show that there is a reasonable probability that such a motion would have been meritorious.”  United States v. McConnell, 55 M.J. 479, 482 (C.A.A.F. 2001) (quoting United States v. Napoleon, 46 M.J. 279, 284 (C.A.A.F. 1997)).  Thus, “the decisional issue is whether Appellant has carried his burden to show that his counsel would have been successful if he had filed a timely motion” to suppress his statements.  United States v. Jameson, 65 M.J. 160, 164 (C.A.A.F. 2007).  

III.   ANALYSIS


In the case sub judice, we are convinced there is minimal likelihood, at best, appellant would have prevailed if the motion to suppress were timely filed and/or heard by the military judge.  The reviewable evidence suggests appellant’s statements were voluntarily made, and nothing in appellant’s assignment of error leads us to conclude he had a reasonable probability to prevail had the motion been raised in a timely manner.  Appellant waived his rights two different times after being properly advised of his rights by two different military law enforcement representatives.  The military police investigator who took appellant’s initial statement testified she did not smell alcohol on appellant, appellant was coherent and not slurring his words, and appellant was “perfectly fine.”  The special agent who took appellant’s second statement testified appellant said he was “buzzed,” but was able to answer questions clearly.    

Appellant, who presumably would have testified in support of a motion to suppress, testified on the merits about the circumstances surrounding his confessions.   He testified he was feeling the effects of a hangover when he arrived to the military police station.  Of special importance is that appellant never testified his use of alcohol earlier in the evening interfered with his ability to comprehend the two sets of rights warnings he received.  On direct examination, the following exchange occurred between appellant and defense counsel:

Q:  When the interview began, she read you your rights, correct?

A:  Yes, sir.

Q:  Did you understand them?

A:  I know she read them.  I know she read them, sir.  I’ve heard them before on TV, so I-- --

Q:  Pretty much knew what they were, right?

A:  Yes, sir.

After further discussion, defense counsel’s examination of appellant continued:

Q:  Did [SGT K] talk with you about what was on [the DA 3881]?


A:  Yes, she read them—the form—to me, sir.


Q:  And did you understand what she was saying and what was on that form?


A:  Yes, sir.


Q:  You did understand it, or did you not?


A:  For the most part, yes, sir.


Q:  What didn’t you understand if anything?


A:  I knew the rights of—I had heard them before and other than that, she just read over it.  I didn’t actually read it word-for-word, or -- --


During cross-examination, appellant testified he believed he was told he had the right to remain silent and did not have to say anything to either SGT AK or SA K.  After evaluating appellant’s testimony on the merits, it is clear appellant could not have claimed he did not understand his right to remain silent had he testified in support of a motion to suppress his statements.  Twice, appellant was advised of his rights and signed rights waiver certificates indicating he understood his rights.  No evidence of coercion exists.  After reviewing appellant’s, SA K’s, and SGT AK’s testimony, we are convinced the statements were voluntarily made, and appellant would not have prevailed on a motion to suppress his statements.

IV. 
Decision
On consideration of the entire record, we hold the finding of guilty and the sentence as approved by the convening authority correct in law and fact.  Accordingly, the findings of guilty and the sentence are AFFIRMED.
Senior Judge JOHNSON and Judge BURTON concur.
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