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CARTER, Judge:


A panel of officers sitting as a non-capital general court-martial convicted appellant, contrary to her pleas, of conspiracy with Private First Class (PFC) Gonzalez to murder appellant’s husband [Sergeant (SGT) Robbins], premeditated murder of her husband, solicitation of PFC Gonzalez to murder appellant’s husband, solicitation of PFC Gonzalez to murder SGT Meals, and adultery with PFC Gonzalez, in violation of Articles 81, 118, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 918, and 934 [hereinafter UCMJ].  The adjudged and approved sentence consists of a dishonorable discharge, forfeiture of all pay and allowances, and confinement for her natural life.  The case is before this court for review under Article 66, UCMJ.


Appellant’s extensive appellate filings raise thirty-seven assignments of error (AE’s).
  Thirty-one of these AE’s are “headnote” pleadings that consist of the assignment of error, citation to a page in the record of trial or a case or rule, and a request for relief, but no argument as to how the alleged legal “errors” materially prejudiced appellant’s substantial rights.  See UCMJ art. 59(a).
  Sixty pages of appellate defense counsel’s eighty-one page brief challenge the legal and factual sufficiency of all the findings of guilty (AE’s I-IV).  The brief also asserts alleged instructional errors (AE’s VI-VII); multiplicity (AE IX); admission of hearsay evidence (AE’s XII and XXI); two denials of mistrial motions and four improper uses of uncharged misconduct (AE’s XIII-XVI); improper admission of government exhibits and denial of admission of defense exhibits (AE’s XVII-XX, XXII, and XXIII); late notice of an admission against interest (AE XXIV); failure to recuse either the trial counsel or a panel member because of their existing professional relationship (AE XXVI); non-verbatim and substantially incomplete record (AE XXVII); judge denial of a break to defense attorneys during their closing argument (AE XXVIII); prosecutorial misconduct during the findings argument (AE XXIX); partial military judge (AE XXX); and cumulative effect of legal errors denied appellant a fair trial (AE XXXVII).

Appellant also objects to numerous procedures routinely followed in courts-martial:  military judge did not advise members during findings instructions that a conviction for premeditated murder required a mandatory life sentence (AE XXV); senior member should not be president of the court (AE XXXI); mandatory life sentence is unconstitutional (AE XXXII); court-martial panel should have at least twelve members (AE XXXIII); courts-martial should require a unanimous vote for conviction (AE XXXIV); pretrial agreement with PFC Gonzalez in exchange for his testimony violated Federal bribery statute (AE XXXV); and this court should follow the law of Great Britain and not permit the convening authority to select members (AE XXXVI).

Appellant defense counsel requested, and we granted, oral argument on four AE’s not listed above:  admission of inflammatory photographs of the victim (AE V);
 multiplicity (AE’s VIII and X); and an inappropriately severe and disparate sentence (AE XI).

With the exception of AE VIII (multiplicity of conspiracy to commit murder and solicitation to commit murder), we find that appellant is entitled to no findings or sentence relief.  Although not raised as an assignment of error, we find that references during the presentation of evidence and closing arguments to appellant’s refusal to take a polygraph examination violated Mil. R. Evid. 707, but did not materially prejudice any of her substantial rights.  UCMJ art. 59(a).  We will discuss these two issues, as well as the issues of factual and legal sufficiency, inappropriate and disparate sentence, and ineffective assistance of counsel.

Findings of Fact


Exercising our Article 66(c), UCMJ, authority, we make the following findings of fact.


Appellant, Angela Maureen Robbins, was twenty years old at the time of these offenses.  She is a high school graduate with a general aptitude test score of 115.  On 27 December 1995, appellant married SGT James Ray Robbins in Bell County, Texas (PE 12).  A few days after their marriage, SGT Robbins departed for a new assignment to Germany, while appellant remained stationed at Fort Hood, Texas.  Sergeant Robbins visited appellant on leave in April, September, and December of 1996.


By late April 1996, marital problems were developing between appellant and SGT Robbins.  Appellant felt that SGT Robbins smothered her during his visits and felt like she was “married to a leech” (Defense Exhibit [DE] O).


In July 1996, appellant began having sexual intercourse with her section sergeant, Sergeant First Class (SFC) Antoine Ford.  They had intercourse about ten to twelve times.  Sometime prior to or during November 1996, appellant also had sexual intercourse with SGT Frankie Meals.

In the fall of 1996, PFC Gonzalez was undergoing a divorce from his wife, who was also a soldier at Fort Hood, Texas.  Private First Class Gonzalez met appellant about 1 September 1996 when he moved into a barracks room a few doors down the hall from appellant’s room.  A few days later they began an intense sexual relationship that lasted until SGT Robbins’ death on 28 December 1996 and PFC Gonzalez’s confinement on 31 December 1996.

In late September or early October 1996, appellant asked her supervisor (Staff Sergeant [SSG] Kent) how to get a divorce from SGT Robbins.  Staff Sergeant Kent referred her to the legal assistance office.  Appellant subsequently scheduled an appointment with a “divorce attorney” at a Fort Hood legal assistance office for 7 October 1996 (PE 31).

During November 1996, SFC Ford was court-martialed for his adulterous relationship with appellant and reduced to staff sergeant.
  Sergeant Meals was scheduled as a witness at SFC Ford’s trial.  Appellant believed that SGT Meals would be an adverse witness to SFC Ford and asked PFC Gonzalez several times before SFC Ford’s court-martial to kill SGT Meals.  Private First Class Gonzalez never acted on these requests.

Beginning in November 1996, appellant repeatedly asked PFC Gonzalez to kill her husband.  Initially, PFC Gonzalez refused these requests.  About mid-November 1996, PFC Gonzalez borrowed from a PFC Stone a 130 page book entitled, HIT MAN A Technical Manual for Independent Contractors (PE 16), that explained how to commit a murder without getting caught.

During the 1996 Thanksgiving weekend, PFC Gonzalez finally agreed with appellant’s numerous requests to kill her husband.  Appellant and PFC Gonzalez began to discuss various means of killing SGT Robbins and both read at least portions of the HIT MAN book.  The Monday after Thanksgiving, appellant missed formation.  Staff Sergeant Kent checked appellant’s room, where she found PFC Gonzalez naked in appellant’s bed and appellant in the bathroom.

On 9 December 1996, PFC Gonzalez took his wife, PFC Cintron-Gonzalez, to Action Pawn near Fort Hood, where she initiated Brady Bill paperwork to purchase a .22 caliber Ruger pistol and placed a $40.00 deposit on it (PE 29).  Appellant and PFC Gonzalez were both under the age of twenty-one and could not legally purchase a handgun.  After 10 December 1996, PFC Stone retrieved her HIT MAN book from appellant’s room while appellant was present.


On 21 December 1996, PFC Gonzalez drove appellant to the First National Bank in Killeen, Texas, where she cashed a personal check from Barbara Chilton [appellant’s mother] (PE 22) for $3,000.00 at 0930 hours.  Appellant deposited $1,500.00 into her bank account and took $1,500.00 in cash.  Appellant gave PFC Gonzalez a portion of this cash to purchase handguns.  Later that day, PFC Gonzalez drove his wife back to Action Pawn, where she cancelled her purchase of the .22 caliber Ruger and instead purchased a .25 caliber handgun (PE 14) and a .38 caliber revolver (PE 15).  Private First Class Cintron-Gonzalez paid $200.15 for these two handguns, which she received that same day (PE 29) and relinquished to PFC Gonzalez.  Private First Class Gonzalez then removed the serial number from the .25 caliber handgun.


On 23 December 1996, appellant went to a military medical clinic and had her intrauterine contraceptive device removed.  Shortly thereafter, appellant told SSG Kent that she had done this because she and SGT Robbins wanted to have a baby.  Appellant tried to show her medical records to SSG Kent to corroborate her assertion.


On 23 or 24 December 1996, appellant drafted a document called “Options for Maureen”
 on a computer in her room (PE 46).  This two page document listed, in bullet form, the “pros” and “cons” of four options: (1) “live with mom”; (2) “have Antoine’s [SFC Ford’s] baby”; (3) “live with Michael”;
 and (4) “Rafael” (PFC Gonzalez).  The bullets listed as “pros” for PFC Gonzalez were:  “he’s always there for me; honest; reliable; ambitious; driven; loyal; family man; caring; [and] there’s something about him that I can’t let go of -- and don’t want to.”  There were no bullets listed under the “cons” section for living with PFC Gonzalez.  Appellant did not include staying with her husband, SGT James R. Robbins, as an option.


On 16 December 1996, SGT Robbins returned from Germany on leave to visit appellant and his children in the Fort Hood area.  While on leave SGT Robbins agreed to “house sit” the home of his best friend, Specialist (SPC) Lones, while SPC Lones was on leave.  On 24 December 1996, Specialist Lones gave SGT Robbins his house keys and told him to “change the sheets if he got lucky.”  Sergeant Robbins replied, somewhat embarrassed, that he and appellant had not slept together since he returned from Germany.

On 27 December 1996, appellant told PFC Gonzalez, “[W]e’re going to do it tonight.”  Appellant’s commander released her from her extra duty and barracks restriction (imposed as part of her Article 15, UCMJ, punishment for adultery with SFC Ford) to celebrate her wedding anniversary.  Appellant drew PFC Gonzalez a map with directions from Fort Hood to SPC Lones’ home in nearby Harker Heights, Texas.  Appellant and SGT Robbins spent a portion of 27 December 1996 at SPC Lones’ house.  As previously planned, appellant left the door unlocked when she and SGT Robbins left so that PFC Gonzalez could later enter the house.  Appellant and SGT Robbins returned to appellant’s barracks room.  That evening, PFC Gonzalez entered the unlocked door of SPC Lones’ home and threw some things around in the bedroom to make it look like a burglary had occurred.  When SGT Robbins later left appellant’s room late that evening to return to SPC Lones’ house, appellant called SPC Lones’ house and let the phone ring one time and then hung up.  This was a prearranged signal to PFC Gonzalez that SGT Robbins was on his way.

When SGT Robbins arrived at SPC Lones’ house about 0100 hours on 28 December 1996, PFC Gonzalez was waiting for him.  After SGT Robbins entered SPC Lones’ house, PFC Gonzalez shot at him four times with the .25 caliber pistol before the weapon jammed.  Private First Class Gonzalez fired these shots through a pillow to help silence the noise, an idea he got from the HIT MAN book.  After receiving three relatively minor gunshot wounds, SGT Robbins charged at PFC Gonzalez.  A fierce and deadly struggle ensued.  Private First Class Gonzalez pulled a utility knife from his belt and cut and stabbed SGT Robbins twenty-seven times before finally slashing his throat.  An adjoining neighbor heard the struggle and called the police.

After the killing, PFC Gonzalez returned to appellant’s room and told her what happened.  About 0300 hours that morning, the duty driver told appellant that the military police were trying to locate her husband.  About 0600 hours, 28 December 1996, police authorities notified appellant of her husband’s death.  Later on 28 December 1996, PFC Gonzalez staged an accident on his motorcycle to explain a wound to his arm that he received during the struggle with SGT Robbins.  An ambulance took PFC Gonzalez from the motorcycle “accident” to the emergency room.  Appellant asked PVT Stone for a ride from the barracks to the hospital to take PFC Gonzalez some fresh clothes at the emergency room.  Private Stone asked appellant why her husband couldn’t give her a ride and appellant replied, “He just can’t.”  Private Stone asked again about appellant’s husband on the way to the hospital, and appellant told her that her husband had been killed the night before.  At the hospital, appellant went inside while PVT Stone waited in the parking lot.  Private Stone was later talking with PFC Gonzalez’s first sergeant when the first sergeant saw appellant and PFC Gonzalez walking out of the hospital together smiling.

On or about 30 December 1996, PFC Gonzalez saw PVT Stone at the Criminal Investigation Command headquarters and told her, “Tell Robbins to keep her mouth shut.”  On 30 December 1996, PFC Gonzalez answered a police questionnaire about SGT Robbins’ death indicating, among other things, that he had “no knowledge” of how SGT Robbins was killed.  On 30 and 31 December 1996, PFC Gonzalez gave three statements to police stating that he killed SGT Robbins in self-defense after SGT Robbins attacked him.  Private First Class Gonzalez has been in continuous confinement (pretrial and post-trial) since 31 December 1996.

On 30 December 1996, appellant made a lengthy taped statement to the Chief of the Harker Heights, Texas, police department (DE O).  She stated that she had previously been depressed and had attempted suicide.  The Chief asked her how she was feeling now.  Appellant’s demeanor visibly changed, her voice lifted to a higher pitch, and she said, “I have a reason to live now.”

On 31 December 1996, appellant waived her rights and gave a written statement to police investigators.  Portions of this statement (PE 34) read:

I never discussed [my husband’s life] insurance with Rafael [PFC Gonzalez]. . . .  [Private Gonzalez] said if I ever betray him, all it takes is one phone call.  I have met his uncle & father.  If he is their blood, they are just as capable if not more of the same thing Rafael did.  I am terrified for my life & the life of my family.


Between 4 January and 15 February 1997*, appellant received and accepted approximately eighteen collect phone calls, totaling about 240 minutes, from PFC Gonzalez in the Bell County, Texas, jail (PE’s 52-54).

*Corrected


On 6 January 1997*, appellant asked SSG Case to take some writing materials, a novel, and a message to PFC Gonzalez.  The message was: “Message from PL: Method Man and Mary Jane” (PE 39).  PL means “panty-less” and was PFC Gonzalez’s nickname for appellant.

Appellant wrote at least three letters to PFC Gonzalez while he was in confinement.  A letter postmarked 15 January 1997 (PE 17), reads, “Enclosed is $15.00.  Plenty of candy bars for you.  Lamentations is so fitting.  Any for me?  Waiting to hear from you.”  The letter included a list of seven Bible scripture verses with an asterisk beside “Lamentations 1: 2-7 & 16.”


A letter postmarked 5 February 1997 (PE 18), reads, in part:

I mailed my last letter this morning.  I’m sorry it took so long but I was waiting to see if anything happened.  It didn’t, so I went ahead & mailed it.  Have you talked to your lawyer lately?  Has he said anything new?

It was much easier to talk to say the things we wanted/needed to say before, but we didn’t.  Now, it’s almost impossible to talk.  Neither one of us can say exactly what we need to.

. . . .

CPT [B] [appellant’s assistant defense counsel] said the ART 32 (arraignment) is on the 16th & 17th.  Somebody, the prosecution I guess, wants me to testify.  Both me & my lawyer said no.  They said I’m suspected of adultery & conspiracy to . . . [ellipse in original] you know.  But I looked at CPT [B] & said, “[N]ot this adultery bull shit (sic) again.” Then she said if I testify at your trial they’ll have to give me immunity.  I asked her for what?  I don’t know anything.  I didn’t then & now I’ve got two different versions of the story, yours & the police.  If I believe you, then, to them (the ARMY) I am guilty.  If I believe their bull shit (sic), then you are fucked.  I told her to keep me off the stand.  Here’s something else CPT [S] [PFC Gonzalez’s defense counsel] needs to keep in mind: [I]f we did conspire as they say we did it only makes your case worse.  (Sorry so sloppy, I’m sitting at the Post Office).  It will definitely show premeditation on your part.  So tell him to back off me.  Self-defense doesn’t require a co-conspirator!  Who’s he kidding? You really need a civilian lawyer.  CPT [S] is stupid.  Look how he fucked up [SFC] Ford’s [adultery] trial!  Ford could have walked w/ a better lawyer.  What about MAJ [H]?  Is he any good?  What about your “admission”?  Is that going to be thrown out or not?  Gotta run. Call me Saturday or Sunday depending on when you get this.  8 pm like before.  Please write.

A letter postmarked 11 February 1997 (PE 19), reads, in part:

I’ve been doing a lot of thinking, Rafael [PFC Gonzalez].  About everything.  .  .  .  [Letter describes a beautiful waterfall area where appellant goes “to talk to God.”]

God spoke to me.  He told me to forgive you, just as he had forgiven you.  He told me to forgive myself, just as he has forgiven me.  I asked him how!  How do I forgive either one of us & he said that I am not meant to ask, I am not capable of understanding.  But when I persisted he told me that he sent you to save me & take James [SGT Robbins]; you were only doing his bidding.  I cried out to the heavens, how could you leave me & take James?  God took my hand & said my work was not done.  My time was very far off, & to accomplish the things he wanted me to accomplish, I would have to move past it.  Then, God reached inside of me & gave my heart a gentle squeeze.  It started beating again.  I had never realized that it had stopped.  

I am telling you all of this because I forgive you, Rafael.  God spoke to me and explained.  All three of us;  James, you & I are blessed by God.  Do you understand?  If you don’t understand, then tell me.  Maybe I can think of another way to explain it.  

[Letter describes meeting a newly arrived, seventeen year old PFC [S] from Idaho.]  

. . . He said people have been telling him things.  This caught my attention.  I turned to face him & give him my full attention.  He then said, “I know this doesn’t matter, now that Gonzalez is in jail, but people are saying you initiated it.”  I looked at that boy & almost pushed him off the balcony.  I fought it.  And as quickly as I could I gave him a big gracious smile & told him not to believe everything he hears.  I ran to my car & drove off.  I wanted to hear him scream as he fell!  This little boy who doesn’t know me, you & certainly never knew James was asking questions that were none of his fucking business.  And what audacity he had.  To ask it so straight forward like that.  As if he deserved a right to know!  Are these the kind of potatoe-heads [sic] they’re growing in Idaho?

[Letter complains about people who unburdened their problems on her.]

. . . Do you have that same problem?  People who, for no reason known to them or you, unburden themselves to you.  I know I did.  I still haven’t figured that one out.  Once I start talking I can’t stop.  Everything comes out. 

[Letter states funeral home called and says she owes $1,700.00 for her husband’s funeral services.] 

. . . I know the military is supposed to pay for this, so why are they telling me my bill is 30 days past due? No, I don’t think so.  The [A]rmy hasn’t paid me one dime since James died, and now they’re saying I need to pay for the funeral?  Like hell!  I’m starting to get really mad about this bullshit.  Suspect?  They haven’t arrested me yet!  Do they think they can keep me on restriction until MAY w/ no evidence.  If this has already gone to the grand jury & they didn’t issue an arrest warrant, what the hell is going on?

On 25 February 1997, the convening authority accepted an Offer to Plead Guilty from PFC Gonzalez (PE 56).  Private First Class Gonzalez agreed, among other things:  to plead guilty to unpremeditated murder and adultery; to provide truthful information to law enforcement authorities and prosecutors about his crimes; and to take, at the trial counsel’s request, a single polygraph examination “to examine my description of the role of any other persons I implicate.”  The convening authority agreed to disapprove confinement in excess of fifty years and to grant PFC Gonzalez testimonial immunity.

On 26 February 1997, appellant was placed in pretrial confinement, where she remained until her trial.  On 6 and 7 March 1997, PFC Gonzalez made two statements recanting his self-defense story and admitting to murdering SGT Robbins at appellant’s request.

On 12 March 1997, a yellow legal pad (PE 37) was lawfully seized from appellant’s room.  The first page, entitled “Autobiography,” was undated, but handwritten and signed by appellant, and read, in part:  “And just recently I’ve realized how manipulative I can be.  I’ll do just about anything or use just about anyone to get whatever it is I think I want. . . .  I’m taking steps to realize what behavior it is that contributes to this manipulation of people close to me.”

On 2 and 3 July 1997, PFC Gonzalez pled guilty in accordance with the terms of his pretrial agreement.  His sentence included confinement for forty-five years.


At the time of her trial in September 1997, appellant was approximately eight months pregnant.  Expert medical testimony established her due date as on or about 23 October 1997 and her conception date as on or about 1 February 1997.  Appellant had sexual intercourse with SGT Meals sometime in January 1997 and with SSG Ford sometime in February 1997.

Multiplicity


Although not raised at trial, appellant asserts that the offense of solicitation to have her husband murdered and the offense of conspiracy to murder her husband are “facially multiplicious” and asks us to dismiss the conspiracy specification (AE VIII).  The government charged, and the members convicted, appellant of committing both of these offenses “on or between 1 November 1996 and 28 December 1996.”

Solicitation under Article 134, UCMJ, and conspiracy under Article 81, UCMJ, have different elements and are separate offenses.  United States v. Carroll, 43 M.J. 487, 488-89 (1996).  Conspiracy requires both an agreement and proof of an overt act.  Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 5b and 5c [hereinafter MCM].
  Solicitation, like absence without leave, is an “instantaneous offense” that is complete when the solicitation is made with the requisite intent.  MCM, Part IV, paras. 6c(1), 10c(8), and 105c; Carroll, 43 M.J. at 489.  Although every solicitation does not result in a conspiracy, “every conspiracy involves a ‘solicitation’ to commit a crime.  That is how a conspiracy begins.”  United States v. Carter, 30 M.J. 179, 183 (C.M.A. 1990) (Cox J., concurring).  In other words, every conspiracy involves “some” aspect of solicitation.

This court has held that charges of solicitation were fairly embraced within charges of conspiracy to commit the same offense with the same persons and were multiplicious.  United States v. Jaks, 28 M.J. 908, 910 (A.C.M.R. 1989); see also United States v. Owen, 47 M.J. 501, 504-05 (Army Ct. Crim. App. 1997) (holding that the offenses of attempted conspiracy to commit murder and solicitation to commit murder were factually included in, and subsumed by, the greater charge of attempted murder).  We need not decide in this case whether that result is required in every instance under current case law.  See, e.g., United States v. Teeters, 37 M.J. 370, 376 (C.M.A. 1993).

Congress granted our court broad power to moot claims of prejudice by affirming only such findings of guilty as we find correct in law and fact and determine, on the basis of the entire record, should be approved.  UCMJ art. 66(c); United States v. Wheelus, 49 M.J. 283, 288 (1998).  Under the facts of this case, we are satisfied that we can eliminate any “facial duplicity” and moot any prejudice to appellant by amending the dates of the respective specifications to conform to the evidence in the record of trial.  We find that appellant’s unsuccessful solicitations of PFC Gonzalez to murder SGT Robbins during the first two weeks of November 1996 were complete and separate offenses from the conspiracy to murder SGT Robbins that began and was formed during Thanksgiving weekend in 1996.  UCMJ art. 66(c).  We will grant appropriate relief constricting the dates of these two specifications in our decretal paragraphs.

Legal and Factual Sufficiency


Appellant attacks the legal and factual sufficiency of all of the findings of guilty (AE’s I-IV).  The evidence of appellant’s guilt was overwhelming.  In addition to the evidence highlighted in our findings of fact, the record of trial contains many other lesser pieces of evidence that further establish appellant’s complicity in the murder of her husband.  After having carefully reviewed the entire record of trial, we are easily persuaded, beyond any reasonable doubt, of the legal and factual sufficiency of the findings of guilty, as modified in our decretal paragraphs (see multiplicity discussion).  UCMJ art. 66(c); Jackson v. Virginia, 443 U.S. 307, 319 (1979); United States v. Turner, 25 M.J. 324, 324-25 (C.M.A. 1987).

Comments on Failure to Take Polygraph Examinations


Comments concerning the failure to take polygraph examinations were raised in two different contexts during appellant’s trial:  (1) a provision in PFC Gonzalez’s pretrial agreement that he would take a polygraph examination, at the government’s request, concerning the truthfulness of his statements implicating anyone else in SGT Robbins’ murder (PE 56, also offered as DE J); and (2) a discussion about polygraph examinations between the Chief of the Harker Heights, Texas, police department and appellant during an extensive interview on 30 December 1996 (DE O).


Military Rule of Evidence 707(a), which is unchanged from the time of appellant’s trial, provides:  “Notwithstanding any other provision of law, the results of a polygraph examination, the opinion of a polygraph examiner, or any reference to an offer to take, failure to take, or taking of a polygraph examination, shall not be admitted into evidence” (emphasis added).  Prior to appellant’s trial, our superior court had held that in certain circumstances the application of this rule was unconstitutional.  United States v. Scheffer, 44 M.J. 442 (1996).  Subsequent to appellant’s trial, the Supreme Court upheld the per se exclusion of polygraph evidence under Mil. R. Evid. 707.  United States v. Scheffer, 523 U.S. 303 (1998).


The military judge admitted PFC Gonzalez’s entire pretrial agreement without any discussion of Mil. R. Evid. 707 or United States v. Scheffer.  A portion of PFC Gonzalez’s pretrial agreement read:

Polygraph Examination.  Upon request of trial counsel, I agree to submit to a single polygraph examination session to examine my description of the role of any other parties I implicate in the offenses to which I am pleading guilty.  I understand that neither the results of this examination or any statements I make during this examination can be used against me in any trial.

A literal reading of Mil. R. Evid. 707 indicates that it was error to admit, and to permit questioning and argument on, that portion of PFC Gonzalez’s pretrial agreement that discussed his willingness to take a polygraph examination.  In appellant’s case, however, exclusion of this evidence and any questioning or argument thereon may have violated appellant’s constitutional right to present a defense.  See Mil. R. Evid. 412(b)(1)(C) (exclusion of evidence under the “rape shield” rule may not violate the constitutional rights of an accused); see also United States v. Clark, 53 M.J. 280, 283 (2000) (introduction of evidence concerning a polygraph examination might be necessary to avoid violating a constitutional or statutory right of an accused).  The central theme of the defense in appellant’s case was that PFC Gonzalez was a desperate liar who negotiated a pretrial agreement and falsely implicated appellant solely to save himself from the death penalty.  The government never exercised their right under the pretrial agreement to force PFC Gonzalez to take a polygraph examination concerning his allegations against appellant and thereby test his truthfulness.  The defense attacked the government’s inaction and claimed that the government did not want to know the truth.

We find that any violation of Mil. R. Evid. 707 that may have occurred by admitting the polygraph provision in PFC Gonzalez’s pretrial agreement clearly operated to appellant’s benefit.  Without question, appellant suffered no material prejudice to any of her substantial rights by the admission of the polygraph provision of PFC Gonzalez’s pretrial agreement.  UCMJ art. 59(a).


Discussions of appellant’s own failure to take a polygraph examination are more problematic.  Appellant’s defense team offered, and the military judge admitted, without discussing Mil. R. Evid. 707, a thirty-six page typed transcript (DE O) of appellant’s 30 December 1996 interview by the Chief of the Harker Heights, Texas, police department.  This transcript included an extended discussion between the Chief and appellant regarding her refusal on two previous occasions to take a polygraph examination, whether or not she would consider taking one if one were to be requested subsequently, her reasons therefore, and a discussion of the use of the results of polygraph examinations (DE O at 25-29).  Introduction into evidence of these comments clearly violated Mil. R. Evid. 707(a)’s prohibition against “any reference to an offer to take, failure to take, or taking of a polygraph examination.” (Emphasis added); see also Clark, 53 M.J. at 282 (holding that under Mil. R. Evid. 707 and Scheffer, 523 U.S. 303 (1998), “no evidence relating to polygraph testing may be admitted in a court-martial, even via a stipulation of fact” in a guilty plea case); but see Scheffer, 44 M.J. 442 (1996).


This Mil. R. Evid. 707(a) violation was compounded when the trial counsel commented on appellant’s failure to take a polygraph examination during his closing argument:

You’ll also see some information there that I didn’t talk about with Chief Gentry, but the defense has admitted as far as that recorded interview.  She was asked to take a polygraph.  You’ll see that.  Read very closely her reasons for refusing to take a polygraph.  You’ll see that she wouldn’t take a polygraph until Harker Heights Police Department gave her more information about what she had or what they had against her or what they had, period.  It was an attempt to bargain for information.  Why does a person do that? Why would an innocent person do that? Well, maybe they would refuse to take a polygraph?  “Maybe I’m tense; I’m sad; I don’t know what the results will show; I’m just not going to take it right now.”  She doesn’t say that.  She says, “I’m not going to take it right now until you give me more information about what evidence you have on this crime.”  That’s a very interesting answer to that question.

(R. at 1153).  Immediately after trial counsel completed his argument, the military judge instructed the members sua sponte:  “Members whether or not Private Robbins took a polygraph or did not take a polygraph is irrelevant and it must be disregarded by you.  Can each of you follow the instruction?”  Each court member indicated an affirmative response.


During the defense argument on findings, defense counsel explained why the defense team offered the entire interview transcript.

Now, Chief Gentry testified that he questioned Robbins, Private Robbins, pretty hard.  Read that statement.  Now, in the first part of it he talks about, “You’re not a suspect, we can’t tell who’s a suspect,” blah, blah, blah.  Read that and ask yourself, “Is this for real?”  You can’t tell somebody that they are or they’re not a suspect in your mind?  They either are or they’re not.  But, he did question her hard.  You can tell that from the beginning, and it’s a long - - it’s a long statement.  Read it and ask yourself, “Where is Private Robbins lying in that statement?”  Now, we introduced it.  We knew that they were going to get up and talk about the polygraph, but look at her explanation of that and see if that isn’t an explanation that a reasonable person might give as to why not to take a polygraph.  You know if those things worked, I think that we’d use them a lot more.

(R. at 1167-68) (emphasis added).  Later, defense counsel attacked the government for not requiring PFC Gonzalez to take a polygraph as he agreed to in his pretrial agreement.

“Upon request of trial counsel, I agreed to submit to a single polygraph examination session to examine my description of the role of any other parties I implicate in the offenses to which I am pleading guilty.”  That’s in his deal.  And, he says [testifies], “I didn’t take the polygraph examination.”  Now, if it’s in the deal and he didn’t do it, it means that the government didn’t require him to do it.  But, no, it doesn’t say, “I agree to submit to a single polygraph examination, period.”  It says, “To examine my description of the role of any other parties.”  It doesn’t say, “I agree to a polygraph examination of my role in the murder of Sergeant Robbins,” only someone else’s.


Now, why wouldn’t you force him to do it?  You don’t want the results.  That is the only explanation, the only reasonable explanation that you can take from the failure to make him take such a strategically placed and identify (sic) polygraph examination is you don’t want the results.  Why isn’t it in there that you agree to take a polygraph examination on your involvement and your description of how you killed Sergeant Robbins?

(R. at 1174).  Later in his argument, defense counsel again asked rhetorically, why the government did not polygraph PFC Gonzalez.  (R. at 1176).  This time, the military judge interrupted defense counsel and stated:  “Members of the court, whether or not a polygraph was taken or not taken, that fact within and of itself is irrelevant.  Now, you can use the information that you have here to weigh credibility of witnesses, but that fact is irrelevant.”

In rebuttal argument, the trial counsel further discussed PFC Gonzalez’s pretrial agreement:

You’ll notice, “I agree to fully cooperate with the government, provide truthful information about the roles, and myself and other parties involved in the facts and circumstances.”  You know whose name is nowhere in this?  Private Angela Robbins.  He’s under no obligation to testify against her.  It’s against whoever else is involved and to testify against himself.  What’s also interesting is that [appellant’s defense counsel] drew a lot of attention to a polygraph, which I just talked about that.  “Upon request of trial counsel, I agree to submit to a single polygraph.”

(R. at 1179).  At this point, the military judge interrupted the trial counsel by saying, “Counsel, I don’t want anymore references by either counsel to the polygraph.”  The trial counsel complied.

We find that the military judge committed plain error when he admitted DE O without sua sponte redacting the portions of the transcript discussing polygraph examinations.  Nevertheless, Article 59(a), UCMJ, constrains our authority to reverse appellant’s conviction unless we find that this error of law materially prejudiced her substantial rights.  United States v. Powell, 49 M.J. 460, 465 (1998).  When evaluating material prejudice to an appellant’s substantial rights we must also consider whether the legal error had “an unfair prejudicial impact on the jury’s deliberations.”  Id. at 465 (quoting United States v. Fisher, 21 M.J. 327, 328 (C.M.A. 1986)).

In appellant’s case, defense introduced this evidence as a tactical maneuver to show appellant’s complete truthfulness and explained to the members that the defense expected the government to make adverse comments on it during closing argument (see emphasized language previously cited in defense counsel’s closing argument).  In light of this explanation, as well as the strength of the government’s case as a whole, and the military judge’s sua sponte curative instructions, we find that the legal error committed had no unfair prejudicial impact on the members’ deliberations, nor did it otherwise materially prejudice appellant’s substantial rights.  UCMJ art. 59(a).  An “[a]ppellant cannot create error and then take advantage of a situation of his own making.  Invited error does not provide a basis for relief.”  United States v. Eggen, 51 M.J. 159, 162 (1999) (quoting United States v. Raya, 45 M.J. 251, 254 (1996)).

Ineffective Assistance of Counsel

In her Grostefon matters, appellant asserts that she was denied effective assistance of counsel because her lead civilian defense counsel, Mr. H, lied to her.  Appellant’s primary complaint is that Mr. H falsely told appellant that PFC Gonzalez had taken and failed a polygraph examination, and that this lie affected her decision to accept counsel’s recommendation not to testify.  We have carefully considered this allegation, as well as appellant’s other allegations of ineffective assistance of counsel, and find that the record “compellingly demonstrates” that appellant’s allegations against Mr. H are not credible.  See United States v. Ginn, 47 M.J. 236, 248 (1997) (third, fourth, and fifth principles).  Several times during the trial, prior to the presentation of the defense case, PFC Gonzalez and counsel stated that PFC Gonzalez had not taken a polygraph examination.  Regardless of what appellant previously believed, she knew at the end of the government’s case that PFC Gonzalez had not taken a polygraph examination.  Appellant’s decision not to testify was not affected by any mistaken belief that PFC Gonzalez had taken and failed a polygraph examination.

In summary, two civilian and one military counsel zealously and professionally defended appellant.  Mr. H conducted an aggressive and extraordinarily thorough cross-examination of PFC Gonzalez that confronted him with every prior inconsistent story he previously told police before negotiating his pretrial agreement.  We find that appellant:  (1) has not overcome her presumption of effective assistance of counsel; (2) has failed to satisfy both prongs of Strickland v. Washington, 466 U.S. 668 (1984); and (3) was provided effective assistance of counsel.

Inappropriate and Highly Disparate Sentence

Appellant asserts that her sentence to confinement for life is “inappropriate and highly disparate” because PFC Gonzalez, the actual murderer, only received forty-five years of confinement (AE XI).  During argument on sentence, appellant’s defense counsel asked the members to recommend to the convening authority that he suspend all confinement in excess of fifteen years.  The military judge instructed the members that even though confinement for life was the mandatory minimum sentence for premeditated murder, any or all of the members could recommend suspension of the sentence or other clemency to the convening authority.  The military judge provided the members a place on the sentence worksheet to record any such recommendations.  None of the seven members made a suspension or clemency recommendation.

We agree with appellant’s own assessment that she is an extremely manipulative person who will do anything or use anyone to get what she wants (PE 37).  The record clearly demonstrates appellant’s cold-blooded indifference to human life and her willingness to kill to further her own selfish ends.  But for her manipulation of PFC Gonzalez’s feelings for her, this murder would never have occurred.

Considering the record as a whole, we find that a sentence to forty-five years of confinement in the closely related case of PFC Gonzalez, pursuant to his guilty plea to unpremeditated murder, is not highly disparate to appellant’s life sentence for premeditated murder, conspiracy to commit murder, and solicitations to commit murder.  See generally United States v. Sothen, 54 M.J. 294 (2001); United States v. Lacy, 50 M.J. 286 (1999).  We recognize that our statutory sentence review function is highly discretionary and that we have carte blanche authority to do justice.  See Lacy, 50 M.J. at 288; United States v. Claxton, 32 M.J. 159, 162 (C.M.A. 1991) (citing UCMJ art. 66(c)).  Exercising that authority, we specifically find that a sentence of confinement for her natural life is both just and appropriate for this appellant, given the callous nature and severity of her crimes.  UCMJ art. 66(c).

Decision


We have considered appellant’s remaining assignments of error and the numerous Grostefon matters personally asserted by appellant in multiple extensive filings and find them to be without merit.  This case demonstrates that neither the length of the appellate pleadings nor the number of assignments of error is indicative of the fairness of an appellant’s trial.  Appellant’s case was hard-fought and professionally tried by both sides.  Appellant received a fair trial and a just sentence.  She is entitled to nothing more.

Appellant’s Petition for New Trial is denied.

The court affirms only so much of the finding of guilty of Specification 3 of Charge I as finds that appellant did, at or near Fort Hood, Texas, on or between 1 November 1996 and 15 November 1996, wrongfully solicit PFC Rafael A. Gonzalez to murder SGT James R. Robbins by asking PFC Gonzalez to kill him, in violation of Article 134, Uniform Code of Military Justice.

The court affirms only so much of the finding of guilty of the Specification of Charge II as finds that appellant did, at or near Fort Hood, Texas, on or between 25 November 1996 and 28 December 1996, conspire with PFC Rafael A. Gonzalez to commit an offense under the Uniform Code of Military Justice, to wit:  murder SGT James R. Robbins, and in order to effect the object of the conspiracy did (1) provide PFC Gonzalez money for the purchase of a handgun, (2) give PFC Gonzalez a handwritten map to the private residence where SGT Robbins was located, and (3) phone the residence to let PFC Gonzalez know that SGT Robbins was returning to the private residence from her barracks, in violation of Article 81, Uniform Code of Military Justice.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the entire record and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.


Senior Judge TOOMEY and Judge NOVAK concur.
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JOSEPH A. NEURAUTER







Clerk of Court

� The index to appellant’s brief lists thirty-eight assignments of error, including ineffective assistance of counsel (AE VIII in index) with a cryptic reference to “D.A.E. A [Defense Appellate Exhibit A].”  Appellant’s brief renumbers and addresses only thirty-seven assignments of error (excluding ineffective assistance of counsel) but includes a fifteen page affidavit from appellant submitted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), which raises numerous allegations of ineffective assistance of counsel against appellant’s civilian defense counsel.  Appellant later personally submitted a seventy-two page legal brief (with enclosures) which alleges nine “arguments” of error (some of which duplicate the AE’s raised by her appellate defense counsel):  PFC Gonzalez committed perjury; prosecutor knowingly used perjured testimony and committed other misconduct; convening authority improperly denied new trial after appellant established perjured testimony was used to convict her; multiplicity (two arguments); adultery conviction is contrary to public policy; command inequitably treated appellant’s and PFC Gonzalez’s cases; appellant is entitled to three-for-one credit for time spent in pretrial confinement; and PFC Gonzalez’s testimony was obtained through bribery in the form of his pretrial agreement.  Appellant has also personally filed a separate Petition for New Trial (with enclosures) for many of the same reasons raised in her seventy-two page Grostefon legal brief.  The numeric references to specific AE’s are based on the numbering used for the thirty-seven AE’s in appellant’s brief.





� “Headnote” pleadings should not omit an explanation of prejudice unless the prejudice to an appellant’s case is obvious from the sources cited.





� Defense appellate’s brief challenges the admission of ten photographic exhibits (Prosecution Exhibits [PE’s] 1-5, 7-10, and 21).  In fact, the military judge applied a Military Rule of Evidence 403 [hereinafter Mil. R. Evid.] balancing test analysis and refused to admit the three most gruesome of these photographs (PE’s 3, 8, and 9).





� On 18 September 1996, appellant was read an Article 15, UCMJ, for the same offense and was found guilty on 26 November 1996 (see PE 38, admitted during the sentencing phase of the trial).





� Most people apparently knew appellant as Maureen, her middle name.





� Although the identity of “Michael” is uncertain, this court notes that appellant’s biological father was named Michael Chilton and that appellant referred to him as “Michael.”





� This document was on a borrowed computer used by appellant.  Appellant was permitted to delete files from the hard drive of this computer immediately prior to the computer being removed from her room in January 1997.  This deleted file, named “options.doc,” was recovered and printed by a computer technician.





� None of these seven Biblical verses were admitted into evidence and were therefore not considered by this court in our Article 66, UCMJ, review.  We are surprised that the government did not ask the military judge to take judicial notice of the Book of Lamentations, chapter 1, verses 2-7 and 16, from the Holy Bible (New King James), which provide:





2 She weeps bitterly in the night, her tears are on her cheeks; among all her lovers she has none to comfort her.  All her friends have dealt treacherously with her; they have become her enemies.


3 Judah has gone into captivity, under affliction and hard servitude; she dwells among the nations, she finds no rest; all her persecutors overtake her in dire straits.


4 The roads to Zion mourn because no one comes to the set feasts.  All her gates are desolate; her priests sigh, her virgins are afflicted, and she is in bitterness.


5 Her adversaries have become the master, her enemies prosper; for the Lord has afflicted her because of the multitude of her transgressions.  Her children have gone into captivity before the enemy.


6 And from the daughter of Zion all her splendor has departed.  Her princes have become like deer that find no pasture, that flee without strength before the pursuer.


7 In the days of her affliction and roaming, Jerusalem remembers all her pleasant things that she had in the days of old.  When her people fell into the hand of the enemy, with no one to help her, the adversaries saw her and mocked at her downfall.


16 For all these things I weep; my eye, my eye overflows with water; because the comforter, who should restore my life, is far from me.  My children are desolate because the enemy prevailed.





� There were no changes from the provisions of the MCM in effect at the time of appellant’s trial.
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