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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave (two specifications) and larceny, in violation of Articles 86 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 921 [hereinafter UCMJ].   The military judge sentenced appellant to a bad-conduct discharge and confinement for twelve months.(  The convening authority approved the adjudged sentence, but suspended confinement in excess of nine months for a period of nine months.  The convening authority also credited appellant with 126 days of confinement against the suspended sentence to confinement.

The case is before this court for review pursuant to Article 66, UCMJ.  We agree with appellant’s assertion that the staff judge advocate’s post-trial recommendation (SJAR) misadvised the convening authority of the court-martial’s findings concerning Specification 1 of Charge I, absence without leave (AWOL).  

Appellant pled guilty to AWOL terminated by apprehension but, subsequently, was found guilty by the military judge of the lesser included offense of AWOL.  See Charge I, Specification 1.  The SJAR, however, incorrectly advised the convening authority that appellant pled guilty to and was found guilty of AWOL terminated by apprehension.  Appellant and his trial defense counsel raised no objection to this error.  See Rules for Courts-Martial 1105, 1106(f)(4), and 1106(f)(6).  

Unless otherwise stated in his action, a convening authority implicitly approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Thus, to the extent that the convening authority’s action purports to approve a finding of guilty of AWOL terminated by apprehension rather than AWOL, it is both inaccurate and without legal effect.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).

Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), however, we find no colorable showing of possible prejudice to appellant’s substantial rights.  UCMJ art. 59a.  In addition to being convicted of both AWOL (Specification 1 of Charge I) and AWOL terminated by apprehension (Specification 2 of Charge I), appellant was convicted of stealing a 1998 Ford Expedition, valued at approximately $17,000.00, and TA-50, valued at more than $2,300.00.  The sentence was substantially below the maximum sentence that could have been adjudged in appellant’s case, which was a dishonorable discharge, confinement for ten years and seven months, forfeiture of all pay and allowances, and a fine.  We further note that the failure of appellant and his trial defense counsel to comment on the error in appellant’s clemency petition underscores the insignificance of the error vis-à-vis appellant’s opportunity for further clemency.  

Additionally in this case, the convening authority improperly credited appellant with confinement credit against the suspended sentence to confinement.  The military judge had awarded appellant 126 days of confinement credit for pretrial confinement.  See United States v. Allen, 17 M.J. 126 (C.M.A. 1984).  The staff judge advocate correctly advised the convening authority that the credit was to be applied against the “sentence to confinement.”  The convening authority’s action, however, improperly credited appellant with 126 days of confinement against the “suspended sentence to confinement.”  Appellant is entitled to confinement credit against the confinement to be served.  See United States v. Williamson, 26 M.J. 835, 836 (A.C.M.R. 1988) (holding that credit must be given against the sentence to be served and not the suspended portion).  As long as the suspended portion of appellant’s sentence is not vacated, the confinement credit will be credited against the unsuspended portion of the approved confinement.  

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

Accordingly, the court affirms only so much of the finding of guilty of Specification 1 of Charge I as finds that appellant did, on or about 17 August 2001, without authority, absent himself from his unit to wit:  B Co., 2/7 Infantry Battalion, 1st Brigade, located at Fort Stewart, Georgia, and did remain so absent until on or about 23 August 2001, in violation of Article 86, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence based upon the error noted and the entire record, the court affirms the sentence.  Unless already credited by the confinement facility, appellant will be credited with a total of 126 days of confinement credit. 

Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The military judge further directed that appellant receive one month of confinement credit for a prior Article 15, UCMJ, thereby reducing the adjudged sentence to confinement for eleven months, inter alia.  See United States v. Pierce, 27 M.J. 367 (C.M.A. 1989).
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