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MEMORANDUM OPINION
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Per Curiam:


A military judge, sitting as a general court-martial, convicted appellant, contrary to his pleas, of failure to obey a regulation (two specifications), wrongful use of cocaine, wrongful possession of cocaine (two specifications), wrongful distribution of cocaine (four specifications), wrongful distribution of marijuana, and assault consummated by a battery in violation of Articles 92, 112a, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 912a, and 928 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.  The case is now before the court for review pursuant to Article 66, UCMJ.


Appellant asserts, inter alia, that, “The convening authority erred in taking action on the sentence without consideration of all matters submitted by appellant.”  

FACTS


On 22 March 1999, trial defense counsel submitted matters to the convening authority in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 1105; R.C.M. 1106; and Article 38(c), UCMJ.  Trial defense counsel’s submission included four enclosures, one of which was a memorandum from appellant, dated 22 February 1999.  On 8 April 1999, appellant’s military trial defense counsel requested a post-trial Article 39(a), UCMJ, session, to address the issue of who should represent appellant during post-trial procedures.  Major General (MG) Dennis D. Cavin, the convening authority, directed a post-trial Article 39(a), UCMJ, session, to “resolve the issues of ineffective assistance of counsel and representation of SFC Wilder for post-trial matters.”  The post-trial Article 39(a), UCMJ, session was held on 17 June 1999 and the record of the proceedings was authenticated on 28 June 1999.


On 9 August 1999 Colonel (COL) Barry E. Cardwell assumed command of the United States Army Air Defense Artillery Center and Fort Bliss and thereby became the convening authority.  On 10 August 1999, substitute defense counsel submitted matters to the convening authority pursuant to R.C.M. 1105; R.C.M. 1106; and Article 38(c), UCMJ.  In the 10 August 1999 submission, substitute defense counsel specifically requested that the convening authority consider the “enclosed statement of SFC Wilder, which points out the absence of testimony from persons who appear in the photographs with SFC Wilder in prosecution exhibits 1 and 2.”  No statement containing this allegation is attached to the record.  Further, the convening authority, COL Cardwell, specifically states that he considered, “the below listed matters submitted by the accused”:

2 Encls

1. Request for Clemency, dated 10 Aug 99

2. Letter from Melissa E. Wilder, undated

Apparently COL Cardwell did not consider the statement of appellant referenced by substitute defense counsel.

DISCUSSION


Article 60(c)(2), UCMJ, requires that “action may be taken only after consideration of any matters submitted by the accused.”  Here it appears that the 22 March 1999 submission, submitted by the prior defense team, was never withdrawn.  It also appears that the convening authority did not consider it.  If MG Cavin had been the convening authority at the time of action, we might have presumed that he remembered this submission as he considered it prior to directing the post-trial Article 39(a), UCMJ, session.  However, at the time of action, COL Cardwell was the convening authority, and the implication exists that he never considered these materials.  Also, if the substitute defense counsel’s 10 August 1999 submission had been substantially the same as the 22 March 1999 submission, the error might have been harmless.  These two submissions were, however, distinct.  


Colonel Cardwell states that he considered an enclosed undated letter from Melissa Wilder.  However, both in the text of substitute defense counsel’s submission and his listing of enclosures, he refers to appellant’s statement.  The only letter attached is a dated letter from Melissa Wilder.  Therefore, the clear impression is that the convening authority that took action on appellant’s case did not consider appellant’s 22 March 1999 submission and its enclosures, a letter by appellant submitted with his 10 August 1999 submission, and possibly a dated letter written by appellant’s wife.


As our superior court has stated, when records of trial contain inadequate staff work, the service courts “should promptly return the record of trial to the convening authority for preparation of a new SJA’s recommendation or convening authority’s action[,] unless the record contains the type of error that may readily be corrected by the court without prejudice to the substantial rights of the accused.”  United States v. Johnston, 51 M.J. 227, 229 (1999)(citing United States v. Wheelus, 49 M.J. 283 (1998)).  Based on the government’s failure to either provide to the convening authority all “matters submitted by the accused,” or to document that all such matters were provided, and to ensure basic due process, we will exercise our considerable discretion and require a new SJA’s recommendation (SJAR) and action.


The action of the convening authority, dated 20 August 1999, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
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