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MEMORANDUM OPINION
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BROWN, Judge:

At a fully contested trial, a general court-martial composed of officer and enlisted members convicted the appellant of taking indecent liberties with a minor, committing an indecent act by exposing himself to a fellow soldier, and soliciting the same soldier to commit sodomy, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The panel sentenced the appellant to a bad-conduct discharge, reduction to Private E1, and ninety-days of hard labor without confinement.  In the exercise of clemency, the convening authority disapproved all hard labor without confinement but otherwise approved the adjudged sentence.  

This case is before the court for review pursuant to Article 66, UCMJ.  We have examined the record of trial and have considered the briefs submitted by the parties, the supplemental memorandum of argument submitted by appellate defense counsel, and the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We heard oral argument on the appellant’s first two assignments of error, which were framed as follows:

[I.]  THE MILITARY JUDGE ABUSED HIS DISCRETION BY ALLOWING THE TRIAL COUNSEL TO QUESTION APPELLANT ABOUT UNCHARGED MISCONDUCT TO SHOW THAT HE HAD A PROPENSITY TO INDECENTLY EXPOSE HIMSELF, THEREBY SUBSTANTIALLY PREJUDICING THE RIGHTS OF THE ACCUSED.

[II.]  THE MILITARY JUDGE ERRED BY FAILING TO SUA SPONTE PROVIDE THE PANEL MEMBERS WITH A LIMITING INSTRUCTION ON THE USE OF UNCHARGED MISCONDUCT. 

Although we find no merit in any of the appellant’s assignments of error or the Grostefon matters, we have determined that the two assignments of error, on which we heard oral argument, merit discussion.

BACKGROUND

I.  Indecent Liberties with a Minor

The panel convicted the appellant of taking indecent liberties with DS, a ten-year-old girl, between 1 and 31 August 1997, “by exposing his penis to her view” and asking her, “Do you want to see what it looks like?” and “Do you want to see how it works?” with the intent to arouse his sexual desires and those of DS.


At trial, DS testified that she stayed in the appellant’s government quarters for approximately three nights in August 1997.  She believed that her parents sent her to stay at the appellant’s home because she was not cleaning her room.  One morning at the appellant’s home, she was cleaning the kitchen floor on her hands and knees.  At the time, the appellant’s two daughters (ages three and six) were in different rooms of the home.  DS was unsure where the appellant’s wife was—possibly sleeping.  DS testified that the appellant entered the kitchen wearing only a “Garfield” towel around his waist and squatted down approximately one foot in front of her.  The appellant said, “You missed a spot.”  DS testified that she looked up and then looked back down when she saw that the appellant’s towel was slightly open.  DS testified that she saw dark hair, but did not see the appellant’s penis.


When the appellant’s older daughter, Jackie, came into the kitchen, the appellant told her to go to her bedroom.  DS then left the kitchen and sat down by a chair in the living room.  The appellant followed her and sat on the couch approximately two feet away.  DS testified that appellant asked, “Why do you keep on looking underneath my towel?”  DS responded:  “I wasn’t.  I was just—you squatted down, I looked up, and then I just happened to look back down.”  The appellant then asked her, “Do you want to know how it works?” and “Do you want to see what it looks like?”  DS responded in the negative to both questions.  She testified that she interpreted the appellant’s questions to mean whether she wanted to see the appellant’s penis.  


DS did not tell her parents what happened.  However, in October 1997, she told her friend, AS, that the appellant had a “sex talk” with her.  DS believed that the appellant’s conduct was inappropriate, but she did not tell her mother about it.  


The appellant testified in his defense.  He stated that DS was having difficulties with her mother, so DS came to stay with his family on a Sunday morning.  On Monday morning, he testified that he made breakfast while wearing a blue terry cloth robe, which came down just below his knees.  He did not wear any underwear under the robe.  While making breakfast, he noticed DS staring at him around the corner.  He asked DS what she was looking at.  Soon, the appellant testified, he caught DS staring at him again.  The appellant then stopped what he was doing and went into the living room.  He asked DS why she was staring at him.  DS did not respond, but turned red.  The appellant sent his two children to their room and took DS to a chair in the living room.  He sat in the chair, and DS sat on the floor to one side of the chair.


He then asked DS if “her parents had talked to her about staring at people” and “if her parents talked to her about the differences between men and women.”  DS simultaneously shook her head and shrugged her shoulders.  The appellant testified that DS appeared embarrassed and was about to cry.  He told her that it was “not uncommon for kids [her] age to be curious, but [she] shouldn’t be staring.”  


The appellant then testified that he asked DS if it was difficult to talk to her parents about “that stuff,” to which she replied, “Yes.”  The appellant informed DS that she could speak with his wife or could consult his medical encyclopedias.  He also told her that he would be willing to answer any questions that she had.  The appellant testified that DS said she was scared he would tell her parents that she was staring at him.  He then told her not to stare and indicated that she needed to talk with someone about these matters.  The appellant testified that the entire conversation lasted approximately two minutes.  Later that day, DS’s mother stopped over to visit.  Nothing else unusual transpired that day.


The appellant testified that, on Tuesday morning, he gave the children chores to do.  He told DS to clean up around the kitchen table.  He then took a shower.  After his shower, he wrapped a towel around his waist.  He described his towel as black with different colored parrots on it.  When he went into the kitchen for a cup of coffee, he noticed that DS was not cleaning where he told her to clean; he pointed out where she should be cleaning.  He then went to his room to get dressed.  The appellant asserts that, when he was in the kitchen with DS, he never squatted down and that his towel never came undone.  Finally, the appellant testified that nothing unusual occurred that day.  DS’s stepfather picked her up Wednesday afternoon.  

II.  Indecent Exposure and Solicitation to Commit Sodomy


The panel also convicted the appellant of wrongfully exposing his penis in an indecent manner in the presence of Private First Class (PFC) F and of wrongfully soliciting PFC F to commit sodomy.  Private First Class F testified that at the time of the incident, the appellant was his former section chief and friend.  He visited the appellant at his house approximately twice a week.  They often spoke about family matters, including sexual issues.  He trusted the appellant.


On 12 December 1997, PFC F went to the appellant’s quarters.  The appellant and his two daughters were there; the appellant’s wife was visiting family in the United States.  The appellant informed PFC F that he could stay at his quarters for the night and drink with the appellant, and PFC F agreed to stay.  They began drinking around 2000 hours and traded shots from a one-liter bottle of Southern Comfort.  


They continued to drink, finishing the one-liter bottle, as well as part of a second bottle.  At some point, they spoke about sex, as they had done on prior occasions.  The conversation turned awkward when the appellant spoke about sex with men.  He talked about “blow jobs” and asked PFC F, “Have you ever done something with another guy, just for the fun of it, or when the wife was away, or when the girlfriend was away, and you didn’t have anybody else?”  Private First Class F replied, “No.  I don’t do that.”  The two got into a small argument as PFC F continued to say he did not engage in that activity with men, while the appellant said, “Yes, you do, but you are afraid to admit it.”  Private First Class F testified that a month prior, the appellant told PFC F that he—the appellant—was “bi,” meaning “bisexual.”


Private First Class F testified that during the course of the evening, the appellant complained about being hot and took off his pants in PFC F’s presence.  The appellant wore brown, Army-issued briefs.  The appellant asked PFC F to take off his pants, which PFC F declined to do.  Then the appellant went into his bedroom, obtained a pornographic videotape, and started playing it.  Neither soldier paid attention to the video; they continued to state their respective positions regarding fellatio between two men and became angrier at each other. 


In the middle of their argument, the appellant got up, went into the bathroom, and came out without his underwear on.  Private First Class F testified that the appellant was stroking his own penis in an effort to get an erection.  The appellant sat on the couch as their argument continued.  The appellant, appearing frustrated from the discussion, then got up from the couch.  Private First Class F, annoyed that the appellant had not dropped the subject, got up and followed him.  Private First Class F testified that the appellant became angry and grabbed PFC F by the shoulder.  Thereafter, the appellant grabbed PFC F by the neck and backed him against the wall.  The appellant told PFC F that the reason PFC F was not into what the appellant was doing was because PFC F was “afraid of this.”  The appellant grabbed PFC F’s genitals and then grabbed PFC F’s hand and placed it on the appellant’s genitals.  Thereafter, as soon as PFC F had the opportunity, he grabbed his coat and ran to the billets.


Private First Class F testified that he believed that the appellant wanted oral sex from him and that this became obvious to him when the appellant asked PFC F to take off his pants.


The defense pointed out omissions or inconsistencies between PFC F’s trial testimony and both his Article 32, UCMJ, testimony and his sworn statement to Criminal Investigation Command (CID) investigators.  Likewise, the defense showed that PFC F gave differing, confusing accounts about who placed whose hand on whose genitals.
  Additionally, the defense pointed out inconsistencies between PFC F’s accounts about whether the appellant’s penis was erect, semi-erect, or flaccid when he exited the bathroom without his underwear.  


Certain government witnesses corroborated PFC F’s testimony that he returned to the barracks in a hysterical, out-of-breath state.  According to Sergeant (SGT) Savage, a noncommissioned officer in the appellant’s company, PFC F told him that someone tried to rape him and that he ran all the way to the billets.  For several days, PFC F refused to divulge any details to SGT Savage or anyone else.  Eventually, PFC F told a counselor, who notified CID.  Thereafter, PFC F told SGT Savage that the appellant was the individual involved in the incident.


The appellant testified that PFC F came to his quarters after 1800 hours and that they both became intoxicated.  The appellant stated that he removed his sweatshirt and sweatpants, but remained in a tee shirt and shorts.  Thereafter the testimony of the appellant and PFC F diverged—the appellant gave his own version of events, which did not include any criminal conduct.  During cross-examination, the appellant admitted that he did not call the unit that night to tell them to look after PFC F and that he did not call PFC F over the next several days to see if he was okay.

III.  Challenged Testimony


Relevant to the first two assignments of error, the trial counsel questioned the appellant concerning whether he was naked in the presence of PFC F on the date of the alleged offenses:

A.  I don’t remember being in my underwear, sir.  I woke up with my shorts on, the ones that were on that night, sir. 

Q.  Okay.  So, what I am asking you, as far as you are concerned, you were never naked from the waist down?

A.  No, sir.

Q.  Is that something that you would do, be naked in front of guests?

DC:  Objection, Your Honor, as to the relevancy.

MJ:  Overruled.

Q.  Is that something you would do, be naked in front of guests?

A.  Not usually, sir.

Q.  Not usually, but it is something that you have done in the past.  Isn’t that correct?

A.  Surprise guests,[
] yes, sir.

Q.  Okay.  So, when someone would come into your house, is it fair to say there are a number of occasions in which you have been naked from the waist down, in guests’ presence?

A.  Yes, sir.

Q.  Okay.  To include -- do you know who [AS] is?

A.  Yes, sir.

Q.  She is an 11-year-old girl who lives in your building.  Is that correct?

A.  Yes, sir.

Q.  And there was a time when [AS] came into your house, in which -- and as well, you were naked?

A.  I don’t remember it, sir, but it’s possible.

Q.  Okay.  So, it’s possible that she came up to your house, and you were naked, but you are not sure if that happened?

A.  I don’t know, sir.

Q.  And if it did, you wouldn’t have been ashamed, would you?

A.  Sir, I would have covered myself.

Q.  If it had happened, but you are not sure if it happened or not?

A.  Sir, she was in and out of my house on a daily basis, multiple times, sir.

Q.  Okay.  So, what you are telling [us] is, that it is possible she was in your house when you were naked?

A.  Yes, sir.

Q.  But, you don’t remember?

A.  No, sir.  It doesn’t stand out in my mind.

Besides the initial relevance objection, the defense interposed no other objections and did not follow up on this colloquy during brief redirect examination.  Thereafter, the government sought to have AS testify in rebuttal and proffered that she would testify that “she was in the accused’s home, and that he was naked, and that he did not react in any way, and as a matter of fact, he just sat there while she was there.”  The trial counsel argued that her testimony would be relevant to the appellant’s truthfulness, i.e., the appellant testified that if the incident with AS had happened, he would have covered himself up, but AS would testify otherwise.  Likewise, the government believed that AS’s testimony was relevant to show that the appellant’s exposure to DS was not unintentional.

The military judge did not permit AS to testify due to concerns of unfair prejudice to the appellant.  He stated, “It seems to me that you are, to a certain extent, bootstrapping this incident, to somehow suggest, that because he did this, he more than likely, or more probably did the act that you have him charged with.”

Prior to findings, the military judge solicited input on instructions from counsel.  While discussing other instructional matters, the defense, on at least four occasions, failed to request a limiting instruction on the proper use of uncharged misconduct.

DISCUSSION

I.  The Military Judge’s Evidentiary Ruling

During Cross-Examination of the Appellant
We review the ruling of a military judge “on admissibility of evidence for ‘clear abuse of discretion.’”  United States v. Schlamer, 52 M.J. 80, 84 (1999) (quoting United States v. Johnson, 46 M.J. 8, 10 (1997)), cert. denied, 529 U.S. 1005 (2000).  “Error may not be predicated upon a ruling which admits . . . evidence unless the ruling materially prejudices a substantial right of [the accused], and . . . a timely objection or motion to strike appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context.”  Military Rule of Evidence 103(a), 103(a)(1) [hereinafter Mil. R. Evid.].

Military Rule of Evidence 404(b) states that “[e]vidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.”  Such evidence “may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.”  Essentially, the rule states that “evidence which is offered simply to prove that an accused is a bad person is not admissible.”  United States v. Reynolds, 29 M.J. 105, 109 (C.M.A. 1989).  The evidence must have “some independent relevance under Mil.R.Evid. 401 and 402,” and “‘its probative value’ must not be ‘substantially outweighed by the danger of unfair prejudice’” under Mil. R. Evid. 403.  Reynolds, 29 M.J. at 109 (citation omitted).

The appellant avers that the military judge abused his discretion by permitting the government to ask the appellant questions regarding uncharged misconduct.  We view the government’s cross-examination, quoted above, as pursing two lines of inquiry:  (1) with regard to the charges involving PFC F, an inquiry into the appellant’s comfort level with nudity in front of friends or guests; and (2) with apparent regard to the charges involving DS, an inquiry into a specific prior incident allegedly involving AS.  The trial defense counsel objected to the first line of inquiry on relevance grounds.  See Mil. R. Evid. 401 and 402.  After the military judge overruled that objection, the trial defense counsel interposed no other objections to either line of questions.

We begin with the first line of inquiry.  At a fundamental level, this case was a credibility contest, pitting the recollections of PFC F and DS against the appellant’s recollection of events.  The question—“Is that something that you would do, be naked in front of guests?”—seems to us a fair approach to probe the appellant’s credibility and to establish the appellant’s comfort level with nudity, thus lending credibility to the testimony of PFC F and DS.  The appellant’s answer certainly could have yielded relevant evidence, as defined by Mil. R. Evid. 401.  We hold that the military judge did not abuse his discretion in overruling the relevance objection.

The appellant’s failure to object to this line of questioning on any other grounds—e.g., Mil. R. Evid. 403 or 404(b)—waives further consideration of the issue absent plain error.  See Mil. R. Evid. 103(a)(1), (d).  In testing for plain error, we hold that the military judge did not commit any error, let alone an error that was plain or obvious.  Accordingly, regarding the first line of inquiry, we find no plain error under United States v. Powell, 49 M.J. 460 (1998).

Regarding the second line of inquiry involving the alleged incident with AS, we find that the appellant’s failure to object on any ground constitutes waiver in the absence of plain error.  See United States v. Halford, 50 M.J. 402, 404 (1999); see generally United States v. Munoz, 32 M.J. 359, 364-65 (C.M.A. 1991) (failure by the defense to specifically object under Mil. R. Evid. 403 “suggest[ed] waiver” of his Mil. R. Evid. 403 claim).

At the outset, we question whether the trial counsel’s inquiry was designed to elicit evidence of uncharged misconduct under Mil. R. Evid. 404(b).  The trial counsel simply asked whether an encounter with AS occurred.  From the context, we cannot discern whether the alleged incident, if it occurred at all, occurred by accident or by design.  In any event, the appellant testified that he did not recall the incident, that the incident possibly occurred, and that, if the incident had occurred, the appellant would have covered himself.  Given the relatively innocuous nature of this colloquy, we can understand why the defense might choose to forego any objection.

To his credit, the trial defense counsel later objected to the government’s request to call AS as a rebuttal witness and prevailed on this issue.  We attach considerable importance to the fact that the military judge denied the government’s request to call AS as a rebuttal witness.  Without expressly citing Reynolds, the military judge clearly conducted the three-part Reynolds test to deny the government’s request, primarily on Mil. R. Evid. 403 grounds.  We are confident that the trial defense counsel knew how and when to object to the admissibility of evidence of uncharged misconduct and that the military judge knew how to determine the admissibility of such evidence under Reynolds and Mil. R. Evid. 401 through 404(b).

To the extent that the trial counsel’s second line of inquiry introduced evidence of uncharged misconduct under Mil. R. Evid. 404(b), we hold that if the military judge erred in not stopping this second line of inquiry, sua sponte, such error was not plain or obvious.  Also, given the innocuous nature of the colloquy and the overall strength of the government’s case against the appellant, we find that any such error did not materially prejudice a substantial right of the appellant.  See UCMJ art. 59(a).  Accordingly, regarding the second line of inquiry, we find no plain error under United States v. Powell, 49 M.J. 460 (1998).

II.  The Military Judge’s Failure to Give

a Limiting Instruction Sua Sponte
We review the decision of a military judge on whether to give an instruction under an abuse of discretion standard.  See generally United States v. Anderson, 51 M.J. 145, 153 (1999) (citing United States v. Damatta-Olivera, 37 M.J. 474, 478 (C.M.A. 1993)), cert. denied, 528 U.S. 1023 (1999).

Prior to the promulgation of the Military Rules of Evidence and the Rules for Courts-Martial, the then-Court of Military Appeals recognized a sua sponte duty to instruct on uncharged misconduct.  United States v. Grunden, 2 M.J. 116, 119 (C.M.A. 1977) (citation omitted).  Over time, however, the rule has been eroded by exceptions.  See United States v. Anderson, 36 M.J. 963, 981-82 (A.F.C.M.R. 1993) (and cases cited therein), aff’d, 39 M.J. 431 (C.M.A. 1994).  

Military Rule of Evidence 105 states that “[w]hen evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the military judge, upon request, shall restrict the evidence to its proper scope and instruct the members accordingly.”  (Emphasis added.)  Likewise, R.C.M. 920(e) does not include as a required instruction the proper use of uncharged misconduct.  Failure to object to the omission of an instruction constitutes waiver of the objection, absent plain error.  See R.C.M. 920(f).  Given the erosion of the Grunden rule
 and the clear language of Mil. R. Evid. 105, the modern, more reasoned approach places the burden of requesting a limiting instruction squarely upon counsel for either side.  See generally United States v. Rhodes, 62 F.3d 1449 (D.C. Cir. 1995), vacated on other grounds, 517 U.S. 1164 (1996).

While discussing instructions, the defense, on at least four occasions, failed to request a limiting instruction regarding the proper use of the evidence now challenged on appeal.  The appellant waived his objection to the omission of such limiting instruction, absent plain error.

In testing for plain error, we hold that the military judge did not commit any error, let alone an error that was plain or obvious.  The challenged evidence did not show that the appellant committed a crime or necessarily engaged in any misconduct under Mil. R. Evid. 404(b).  Thus, it was uncertain whether a limiting instruction was warranted.  The military judge correctly fulfilled his role under Mil. R. Evid. 105.  We also hold that the appellant was not materially prejudiced by the omission of a limiting instruction, given the innocuous nature of the colloquy and the overall strength of the government’s case against the appellant.  We find no plain error under Powell.

We have evaluated the evidence and hold that the evidence was legally and factually sufficient to support the findings of guilty.  See United States v. Turner, 25 M.J. 324, 324-25 (C.M.A. 1987).

Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The panel subsequently acquitted the appellant of the specification that alleged an indecent assault on PFC F (Article 134, UCMJ).





� From the record, we are unable to determine the intended meaning of the appellant’s response.  On the one hand, he may have meant that, while naked from the waist down, he has been surprised to encounter unexpected guests in his house.  On the other hand, he may have meant that he has surprised known houseguests by appearing before them naked from the waist down.  At best, we find the appellant’s response to be ambiguous.





� The Analysis of the Military Rules of Evidence notes that Mil. R. Evid. 105 “is taken without change from the Federal Rule.”  The Analysis also states that Mil. R. Evid. 105 overrules Grunden and related cases “insofar as they require the military judge to sua sponte instruct the members.”  Manual for Courts-Martial, United States (1995 ed.), Appendix 22, Mil. R. Evid. 105 (emphasis in original).  
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