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MEMORANDUM OPINION

-----------------------------------------
JOHNSON, Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to her pleas, of five specifications of larceny of military property, in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C.§ 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for nine months, forfeiture of all pay and allowances, and reduction to Private E1.  The case is now before the court for review pursuant to Article 66, UCMJ.


Although not raised by appellant, we note that the convening authority did not consider all the matters submitted by appellant prior to taking action.  

FACTS


On 16 November 2000, trial defense counsel submitted matters to the convening authority in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 

1105 and Article 38(c), UCMJ.  Trial defense counsel’s submission included four enclosures:  a letter from appellant, dated 17 November 2000; a request for discharge in lieu of court-martial; letters from appellant’s step-mother, father, and an Army specialist who worked with appellant;
 and a cash collection voucher reflecting that appellant had repaid the money she had stolen.

 


On 28 November 2000, the convening authority took action on appellant’s court-martial.  Prior to taking action, the convening authority specifically stated that he considered, “the defense matters, consisting of Defense counsel’s four page memorandum, dated 16 November 2000, and a two page letter from SPC Evans, dated 17 November 2000.”  Apparently, the convening authority did not consider the other matters presented by appellant.

 

 

DISCUSSION
 


Article 60(c)(2), UCMJ, requires that “action may be taken only after consideration of any matters submitted by the accused.”  Here, it appears that the convening authority did not consider several documents submitted by appellant.   


 


As our superior court has stated, when records of trial contain inadequate staff work, the service courts “should promptly return the record of trial to the convening authority for preparation of a new [staff judge advocate]’s recommendation or convening authority’s action[,] . . . unless the record contains the type of error that may readily be corrected by the court without prejudice to the substantial rights of the accused.”  United States v. Johnston, 51 M.J. 227, 229 (1999) (citing United States v. Wheelus, 49 M.J. 283 (1998)).  Based on the government’s failure to either provide to the convening authority all “matters submitted by the accused,” or to document that all such matters were provided, and to ensure basic due process, we will, based on the facts of this case, exercise our considerable discretion and require a new staff judge advocate’s recommendation (SJAR) and action.

 


The action of the convening authority, dated 28 November 2000, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation 

of a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

 


Senior Judge MERCK and Judge CURRIE concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court 

� These documents had been admitted as Defense Exhibits A, B, and C at appellant’s court-martial.





� In light of our decision requiring a new review and action, we will reserve ruling on the assignments of error raised by appellant.  
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