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MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------------
Per Curiam:


Contrary to his pleas, the appellant was convicted by a general court-martial composed of officer members of attempted importation of steroids, conspiracy to import steroids (two specifications), importation of steroids, distribution of steroids, use of steroids (two specifications), and obstruction of justice (three specifications) in violation of Articles 80, 81, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 80, 881, 912a, and 934.  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for five years, forfeiture of $400.00 pay per month for sixty months, and reduction to Private E1.


In his post-trial submissions to the convening authority and before this court, the appellant asserts that his trial was infected by unlawful command influence, prosecutorial misconduct, and perjury.  On 24 February 1997, we determined that the appellant utterly failed to meet his burden of alleging sufficient facts, which, if true, would constitute unlawful command influence.  United States v. Deiderich, ARMY 9401464, slip op. at 2 (Army Ct. Crim. App.)(unpub.).  We also concluded, however, that additional fact-finding was necessary to resolve the sworn allegations of prosecutorial misconduct and perjury.  Accordingly, we ordered the record of trial returned to The Judge Advocate General for a limited hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).


The limited hearing we ordered was conducted at Fort Leavenworth, Kansas, on 22 January 1998.  The military judge correctly informed the appellant that he bore the burden of persuasion at the limited hearing.  Both the appellant and his wife testified about the matters alleged in the affidavits that had triggered the post-trial factual inquiry.  While the appellant’s testimony was found by the judge to be credible, it was lacking in detail about the allegedly perjured testimony, and related to only one witness at the original court-martial.  The appellant’s wife also testified, but her recollection of the alleged perjury was vague and uncertain.  She had no specific recollection about what the witness told her about his testimony, but she understood him to mean he “lied” at the court-martial.

On 10 April 1998, the military judge made specific findings.  He determined that there was no evidence to support the allegation of prosecutorial misconduct.  Additionally, the military judge concluded that the witness who may have lied was unavailable.  Based on the evidence presented at the hearing, he was unable to assess the credibility of that witness or to determine exactly which portion, if any, of that witness’s testimony was untruthful at the original court-martial.  

After reviewing the record of trial and the record of the limited hearing conducted pursuant to United States v. DuBay, we find that the allegedly perjured testimony at the appellant’s court-martial was consistent with that of other witnesses and evidence presented.  Furthermore, if any of the allegedly untruthful testimony was in fact untrue, we are satisfied beyond a reasonable doubt that it did not prejudice a material right of the appellant at his original court-martial.  The evidence of the appellant's guilt and mendacity is overwhelming.  In addition, the approved sentence is correct in law and fact, and on the basis of the entire record, should be approved.


The assertions of error are without merit.  


The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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