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MEMORANDUM OPINION
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GALLUP, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, consistent with his pleas, of willfully destroying non-military property, murder, and aggravated assault (two specifications), in violation of Articles 109, 118 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 909, 918, and 928 [hereinafter UCMJ].  The military judge sentenced appellant to a dishonorable discharge, thirty years confinement, total forfeitures of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved twenty-four years confinement, but otherwise the sentence as adjudged.  Appellant was credited with 241 days confinement against the approved confinement.
This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, and the government’s response.  We find appellant’s assignments of error merit discussion but no relief.
FACTS

During the evening of 8 August 2005, appellant and a number of members of his unit, including non-commissioned officers, went to “Electra’s,” a night club in St. Robert, Missouri.  Appellant drove a Toyota 4Runner, which belonged to SPC SA, to Electra’s.  The night club was known to provide a venue for prostitutes.  Appellant and his group decided to purchase the services of a prostitute to celebrate the birthday of a fellow soldier.  Thereafter, the group decided to similarly favor a staff sergeant.  A problem ensued between the prostitute and the staff sergeant, which led to a confrontation between the group of soldiers, including appellant, and the prostitute’s “pimp,” Mr. CP.
The confrontation escalated into a fist fight.  During the fight, appellant pulled out a knife and brandished it in an aggressive manner to an unknown male.   After the unknown male retreated, appellant gave the knife to SPC DB.  Sometime thereafter, appellant regained possession of the knife.  Appellant used his knife to slash the tires of Mr. CP’s vehicle to prevent the vehicle from moving.  During the melee, several persons were stabbed including Mr. CP.  Bleeding from the injuries he sustained during the fight, Mr. CP went into Electra’s to get help.  One of the waitresses, Ms. CW, gained the assistance of a bystander in the night club, First Lieutenant (1LT) BS.  Ms. CW and 1LT BS then went outside the night club to use a cell phone to call for help.  They were joined near Electra’s front door by Mr. CP and another bystander, Ms. VG.

By this time, most of the soldiers in the group had left the area.  Appellant went to SPC SA’s Toyota 4Runner, got into the driver’s seat, and waited for SPC SA and another passenger to climb into the vehicle.  Shortly thereafter, appellant started the Toyota 4Runner, turned on the vehicle lights, and backed out of the parking spot.  He then turned the steering wheel, accelerated without braking, and drove in the direction of Mr. CP, Ms. VG, 1LT BS, and Ms. CW, all of whom remained close to the front door of Electra’s.  Appellant saw the group and knew they were standing in front of the nightclub.  At the time appellant began the maneuver, Mr. CP, Ms. VG, 1LT BS, and Ms. CW were approximately 25 feet away from the Toyota 4Runner.  As the vehicle approached, Mr. CP and Ms. VG moved or were pushed out of the way of the oncoming vehicle.  Ms. CW and 1LT BS were not so fortunate.  Appellant struck Ms. CW, who was flung onto the hood of the Toyota 4Runner.  1LT BS was also struck and pinned between the vehicle driven by appellant and the wall of Electra’s.  Appellant immediately backed away and drove off without rendering assistance.
As a result of being hit by the Toyota 4Runner, Ms. CW sustained injuries that resulted in a seizure.  On 16 August 2005, 1LT BS died.  His death was caused by severe cranio-cerebral trauma directly resulting from being struck by the Toyota 4Runner driven by appellant.
Appellant was originally charged with premeditated murder under Article 118, UCMJ.  Pursuant to a pretrial agreement, appellant agreed to plead guilty, inter alia, to unpremeditated murder while engaged in an act inherently dangerous to another and which evinced a wanton disregard of human life.  During the Care
 inquiry to determine the providence of appellant’s pleas, the military judge asked appellant what he did that amounted to an act inherently dangerous to another.  The following colloquies ensued:

MJ:  Okay, did you do any act that was inherently dangerous to another?

ACC:  Yes, sir.

MJ:  What act was that?

ACC:  Driving towards the direction of people, sir.
MJ:  You just said you drove off to the exit.

ACC:  Oh, yes, sir, but I knew there were people out there—standing there.

. . . 
MJ:  . . . and you knew there were people in between your vehicle and the exit?

ACC:  Yes, sir.

MJ:  And how many people did you know were there?

ACC:  I seen a lot of people, sir.  I don’t know exact numbers.
MJ:  And you knew that—when you say that you knew they were in between you and the exit, you knew they were in the direct line between you and the exit?

ACC:  Yes, sir.

MJ:  Okay, so what did you do?  After you put it in drive, what did you do?  You stepped on the accelerator?

ACC:  Yes, sir.
Appellant and the military judge then discussed the exact manner in which appellant drove the Toyota 4Runner and the location of the individuals outside Electra’s.
MJ:  Okay, I’m trying to get an idea on where these people are.  I’m trying to look at why your act was inherently dangerous to others.  Why don’t you—what about your act made it inherently dangerous to others?

ACC:  Sir, I seen people there and I knew the probable consequences that somebody could have got hit.
MJ:  Why is that?  Did you drive in the direction of those people?

ACC:  Yes, sir.

MJ:  Okay.  And the direction that you were driving, you said there were people, does that include the people—some of the people that were hit?

ACC:  Yes, sir.

MJ:  Okay, now why were you driving if you knew that there were people in between you and the where you were headed?

ACC:  I had wanted to get out of there, sir.  And they—just at the moment it didn’t bother me that there was people there and I just wanted to get out of there.
. . .
MJ:  Did you commit that act of driving into the direction of those people intentionally?  Did you know that you were stepping on the gas moving forward in the direction in which, in fact, you did go?

ACC: Yes, sir.

MJ:  Did you know that the act could result in a death or grievous bodily injury?

ACC:  Yes, sir.

MJ:  Did you know that death or grievous bodily harm was a probable result of your doing that act?

ACC:  Yes, sir.

MJ:  Did you know that was likely?

ACC:  Yes, sir, I knew it was a very probably consequence.

MJ:  You knew it was what?

ACC:  Very probable consequence.

MJ:  Very probable.  And did you know it was likely?

ACC:  Yes, sir. 

Appellant’s verbal admissions were consistent with the stipulation of fact that he entered into and was admitted at trial. Specifically in his stipulation of fact, appellant admitted he “knew that his act of driving a motor vehicle as he did was an inherently dangerous act;” his “act of driving his vehicle into a group of people showed a wanton disregard for human life;” and he “knew that death or great bodily harm was a likely consequence of his act.”
Later in the providence inquiry, the military judge advised appellant of the accident defense and explained that, among other things, appellant could not have been negligent for the defense to lie.  The military judge stated, “[i]n other words, you must have been acting with the amount of care for the safety of others that a reasonably prudent person would have used under the same or similar circumstances.”  Appellant then explained that the accident defense did not apply in his case:

MJ:  And why do you say that?

ACC:  Because it was foreseeable, sir, what I was doing.

MJ:  Okay, you’re saying that the results that you caused, the death and bodily harm, was foreseeable?

ACC:  Yes, sir.

MJ:  And at the time that you did your acts were you negligent?
ACC:  No, sir, I wasn’t negligent.

MJ:  Okay.  By taking the act that you took?  Maybe you got confused by my question because actually----
ACC:  I got confused, sir.

MJ:  Okay, that’s what I thought.  Because this standard to negate the defense of accident is actually much lower than what was—than what was—you’ve already admitted to.  You said—you described why you were guilty of murder while engaging in an act inherently dangerous to another.  And here, I also want to ask you, is when you did that act were you acting in a non-negligent or negligent manner?

[No response]

MJ:  In the act—are you confused what the act was?

ACC:  I----

MJ:  The act—

DC:  If we could have just one moment?

MJ:  --defense counsel, go ahead, you can talk to him.
[The accused and defense counsel conferred.]

ACC:  Yes, sir, I was.

MJ:  You were what?

ACC:  Negligent, sir.

MJ:  Okay, you were negligent. Okay, and were you—and I think you understand what I mean by act.  Was your act—was it lawful or unlawful?

ACC:  Unlawful, sir.

MJ:  Okay, and so do you think the defense of accident applies in this case?

ACC:  Excuse me?

MJ:  Do you think the defense of accident applies in this case?
ACC:  No, sir.
MJ:  Okay, do counsel for either side believe any further inquiry is necessary?

TC:  The government does not, Your Honor.

CDC:  The defense does not, Your Honor.
After discussing with appellant a number of defenses that might have been raised, as well as the elements of voluntary manslaughter, the military judge found the accused guilty in accordance with his pleas.  
During the sentencing proceedings, appellant offered a sworn statement in extenuation and mitigation.  In his statement appellant said that he knew he hit Ms. CW, but did not know he struck anyone else.  The appellant’s civilian defense counsel then asked appellant “[n]ow you did realize that it was a probability that people would be hit when you drove out of that place, is that correct?”  Appellant acknowledged the probable consequences of his act, but asserted he did not intend to hurt or kill anyone.
LAW AND DISCUSSION
Sufficiency of Appellant’s Plea
Appellant asserts that, under the totality of circumstances, his plea of guilty to murder based on an inherently dangerous act was defective under the provisions of Article 45(a), UCMJ.
  First, appellant avers his admissions during the Care inquiry failed to support the military judge’s finding of guilty to a violation of Article 118(3), UCMJ.  Second, appellant maintains that statements he made during the Care inquiry were inconsistent with his plea.  Appellant’s arguments are unpersuasive.  
Both arguments are directed at the military judge’s decision to accept appellant’s plea.  “[W]e review a military judge’s decision to accept a guilty plea for an abuse of discretion and questions of law arising from the guilty plea de novo.” United States v. Inabinette, 66 M.J. 320, 322 (C.A.A.F. 2008).  Furthermore, in reviewing a guilty plea, “we apply the substantial basis test, looking at whether there is something in the record of trial, with regard to the factual basis or the law, that would raise a substantial question regarding the appellant’s guilty plea.”  Id.  See also United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  A providence inquiry into a guilty plea must:  (1) establish that the accused believes and admits he or she is guilty of the charged offenses; and (2) provide a set of factual circumstances—admitted by the accused—which objectively support the guilty plea.  Rule for Courts-Martial [hereinafter R.C.M.] 910(e); United States v. Simmons, 63 M.J. 89, 92 (C.A.A.F. 2006); United States v. Barton, 60 M.J. 62, 64 (C.A.A.F. 2004); United States v. Morris, 58 M.J. 739, 742-43 (Army Ct. Crim. App. 2003).  The boundary of those facts which may be considered in establishing the providence of a guilty plea includes those facts agreed to by the accused in a stipulation of fact which is admitted at trial.  United States v. Sweet, 42 M.J. 183, 185-86 (C.A.A.F. 1995).
a.  Appellant’s Admissions

Appellant maintains that his statements during the Care inquiry only support the lesser included offense of involuntary manslaughter in violation of Article 119, UCMJ.  Appellant argues that he acknowledged only the culpable negligence sufficient for a plea of guilty to involuntary manslaughter in violation of Article 119(b)(1), UCMJ, and that, as a result, he cannot be held provident to a plea of guilt for the greater offense of murder.  We disagree.

The elements an accused must providently admit to sustain a guilty plea for murder by an inherently dangerous act evincing wanton disregard for human life in violation of Article 118(3), UCMJ, are: 
(a) That a certain named or described person is dead;
(b) That the death resulted from the intentional act of the accused; 
(c) That this act was inherently dangerous to another and showed a wanton disregard for human life; 
(d) That the accused knew that death or great bodily harm was a probable consequence of the act; and 
(e) That the killing was unlawful. 


Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 43b(3).  The third and fourth elements are at issue in this case: whether appellant admitted to an inherently dangerous act showing a wanton disregard of human life, and whether the appellant knew that death or great bodily harm was a probable consequence of an inherently dangerous act.  

Wanton disregard of human life is “[i]ntentionally engaging in an act inherently dangerous to another—although without an intent to cause the death of or great bodily harm to any particular person, or even with a wish that death will not be caused”  MCM, Part IV, para. 43c(4)(a).  Such wanton disregard is “characterized by heedlessness of the probable consequences of the act or omission, or indifference to the likelihood of death or great bodily harm.  Examples include throwing a live grenade toward another in jest or flying an aircraft very low over one or more persons to cause alarm.”  Id.  

Appellant’s admitted conduct evinced a wanton disregard for human life.  He admitted that what he did he intended to do and that he understood the probable results.  Appellant stated that “at the moment it didn’t bother me that there was people there and I just wanted to get out of there . . . .”  Appellant acknowledged an intended act “characterized by heedlessness of the probable consequences of the act or omission, or indifference to the likelihood of death or great bodily harm.”  
Contrary to appellant’s argument, his conduct evinced a greater and entirely different degree of culpability than culpable negligence.  Culpable negligence is defined as: “[a] degree of carelessness greater than simple negligence.  It is a negligent act or omission accompanied by a culpable disregard for the foreseeable consequences to others of that act or omission.”  MCM, Part IV, para. 44c(2)(a)(i).  Consequently, “the basis of a charge of involuntary manslaughter may be a negligent act or omission which, when viewed in the light of human experience, might foreseeably result in the death of another, even though death would not necessarily be a natural and probable consequence of the act or omission.”  Id.  For example, “negligently conducting target practice so that bullets go in the direction of an inhabited house within range” would be considered an act “which may amount to culpable negligence.”  Id.
Unlike “negligently conducting target practice so that bullets go in the direction of an inhabited house within range,” appellant intentionally drove in the direction of a crowd of people who were standing in front of a building, with knowledge of the precise location of these individuals.  Target practice in the direction of an inhabited house is an act that might forseeably result in the death of another.  Driving 25 miles per hour in the direction of a crowd of people standing in front of a building is an act that not only might result in the death of another, it is an act which would probably result in the death of another. 

Although there are few examples in reported military jurisprudence of vehicular homicide leading to a conviction for murder under Article 118(3), UCMJ,   United States v. Vandenack, 15 M.J. 230 (C.M.A. 1983) is one such example and is instructive.  In Vandenack, the Court of Military Appeals sustained a plea of guilt to murder while engaged in an inherently dangerous act: driving at high speed without a driver’s license after involvement in one accident, hurtling through a red traffic light, and entering an intersection with a vehicle plainly visible in the intersection.  The accused in Vandenack asserted that his plea was improvident because he did not admit malice—that is, intent to kill; instead, the accused argued that his conduct reflected only culpable negligence because, he “equivocated as to whether he actually knew at the time of his actions ‘that somebody could get killed . . . .’” Id. at 233.  The court rejected this analysis, holding that the accused had admitted to more than culpable negligence and that malice in Article 118(3) situations may be inferred from the circumstances of inherently dangerous acts.  Id. at 234.  
We find appellant’s admitted acts in this case just as inherently dangerous as driving at a high speed through a red traffic light.  Appellant accelerated a vehicle “in the direction of” a crowd of people, knowing they were there, and knowing that death or great bodily harm would be the likely consequence of his act.  No intent to kill is required to uphold a conviction for a violation of Article 118(3), UCMJ, and appellant disclaimed any such intent.  Appellant did admit to intentionally driving in the direction of a crowd of people.  He did not brake and he did not swerve to avoid the crowd.  On the contrary, he intentionally swerved precisely in their direction.  He did not act in any way to prevent the likely outcome of what he acknowledged he intended to do.  As a direct and probable consequence of this act, 1LT BS died and Ms. CW was injured.
In some ways, appellant’s conduct was more egregious than the criminal conduct in Vandenack.  The accused in Vandenack did not unequivocally state during his providence inquiry that he knew there was a vehicle in the intersection and that he intended to drive in its direction.  Id. at 231-32.  He admitted only that he knowingly sped through a red light with a car plainly visible in the intersection.    Id. at 231.  By contrast, in this case, appellant stated that he saw a crowd of people and intentionally drove in their direction.  He never equivocated from his repeated statements that he knew death or great bodily harm was a likely outcome.  Under these circumstances, death was foreseeable and not just possible, but probable.  It is this distinction between possibility and probability that lies at the heart of the distinction between the culpable negligence characterizing involuntary manslaughter under 119(b)(1), UCMJ, and the wanton disregard characterizing murder under Article 118(3), UCMJ.  Appellant’s admission to aggravated conduct more than adequately supported the malice required for a provident plea of guilt under Article 118(3), UCMJ. 
Applying the Inabinette standard of review, we hold the military judge did not abuse his discretion in accepting the plea.  There was no substantial basis in the record of trial to question the plea.  Therefore, we reject appellant’s assertion that he admitted at most to culpable negligence and not wanton disregard of human life.  We find that appellant’s statements to the military judge, together with his stipulation of the facts in the case, constitute a provident admission to the elements of murder in violation of Article 118(3), UCMJ.  
b. Negligence and the Alleged Inconsistency in the Plea
Appellant also asserts that his discussion with the military judge concerning negligence, in the context of negating the defense of accident, is inconsistent with his plea of guilty to murder.  Appellant avers that “it is clear [he] . . . did not understand the difference between murder by an inherently dangerous act evincing wanton disregard for human life and involuntary manslaughter . . . .”
Appellant’s plea would not be provident were the defense of accident to exist.
  The defense of accident does not apply, however, if an accused is acting with simple negligence.  Thus, when considering the applicability of the accident defense, the military judge had to determine whether appellant’s acts involved simple negligence.

In explaining the defense of accident, the military judge advised appellant that he “must not have been negligent.  In other words, you must have been acting with the amount of care for the safety of others that a reasonably prudent person would have used under the same or similar circumstances.”  The military judge went on to ask appellant whether death or great bodily harm was also foreseeable, and appellant agreed that it was.  The military judge then asked appellant if he had been negligent, and appellant responded that he was not.  Sensing that the accused did not understand the point, the military judge advised him that “the standard to negate the defense of accident is actually much lower that what was—than what was—you’ve already admitted to . . . And here, I also want to ask you, is when you did that act were you acting in a non-negligent or negligent manner?”  
The military judge then observed appellant’s apparent confusion and, following the defense counsel’s request, permitted appellant to speak with counsel.  After speaking with counsel, appellant answered the military judge’s question by saying he was negligent.  The military judge responded “[o]kay, you were negligent.  Okay . . . and I think you understand what I mean by act.  Was your act—was it lawful or unlawful?”  The accused answered that it was unlawful.  The appellant was asked if the defense of accident applied.  He said no.  The military judge asked counsel for both sides whether further inquiry was warranted, and both said no.
Appellant now seizes on this exchange as evidence of a substantial basis for questioning the providence of his plea.   Appellant essentially argues that by admitting that his conduct involved simple negligence, this was inconsistent with—as opposed to included within—the degree of culpability required to find the appellant guilty of Article 118(3) (i.e., intentionally engaging in an inherently dangerous act evincing a wanton disregard for human life).  We disagree.

Since the military judge’s discussion of the accident defense relied on the Benchbook, it is to the Benchbook we look for assistance.  

When an intentional, willful, or inherently dangerous act or failure to act, or culpable negligence is an element, the military judge must instruct that while the members may have found the accused was negligent, simple negligence does not establish the degree of culpability required to find the accused guilty of the offense in issue 

. . . 

To summarize on this point, a finding of simple negligence will deprive the accused of the accident defense; however, simple negligence is not enough to find the accused guilty of an offense as here, requiring a higher degree of culpability.
Benchbook, para. 5-4, Note 3.  Quite simply, while a finding of simple negligence does not establish the degree of culpability required to find the appellant guilty of Article 118(3), neither does a finding of simple negligence preclude a determination that the appellant also possessed the degree of culpability required to find him guilty of Article 118(3).  It would be absurd indeed that negating the defense of accident by means of establishing simple negligence would per se preclude finding that an accused’s conduct involved any higher degree of culpability.

Here, appellant’s statement that his conduct was also negligent was not necessarily inconsistent with his admission that his actions evinced a wanton disregard for human life; indeed, it may reasonably be seen as entirely consistent with (and included within) the degree of culpability required for Article 118(3), as acknowledged by appellant.  As set forth above, appellant admitted that his intentional act of driving in the direction of a crowd of people evinced wanton disregard for human life.  Having acknowledged a degree of culpability much greater than that required for simple negligence, appellant stated that his action was also negligent (i.e., that he was not acting with the amount of care for the safety of others that a reasonably prudent person would have used under the same or similar circumstances).  The military judge recognized this and reminded appellant of the point when he advised that “the standard to negate the defense of accident is actually much lower that what was—than what was—you’ve already admitted to . . . .”
Although appellant’s responses to the military judge’s questions concerning negligence varied, in the context of the entire record, there is no substantial basis for questioning the accused’s plea.  While not a model of clarity, the record supports a conclusion that appellant was not confused by what the military judge meant in using the term “negligent.”   Appellant’s admission was not “wholly inconsistent” with a plea of guilt to murder, and the military judge did not abuse his discretion in accepting the plea.
Severity of the Sentence

Appellant’s second assignment of error invites this court to consider whether his approved sentence, which included twenty-four years confinement, is inappropriately severe in view of the offenses for which he has been convicted as well as his demonstrated good character before and after the events in question.  In his view, ten years would not be an inappropriate sentence, and in support of his argument, he relies on the sentence in Vandenack.  The accused in Vandenack had a pretrial agreement limiting his confinement to five years, and the sentencing authority imposed a sentence that included confinement for nine years and nine months.
Our authority with respect to sentences is limited by statute. We “may affirm only such . . . sentence or such part or amount of the sentence as [we] . . . find[] . . . should be approved.”  Article 66(c), UCMJ.  Our superior court has interpreted this provision as saying that: 
A Court of Criminal Appeals must determine whether it finds the sentence to be appropriate.  It may not affirm a sentence that the court finds inappropriate, but not “so disproportionate as to cry out” for reduction.  As the Army Court has recognized, Article 66(c)’s sentence appropriateness provision is “a sweeping Congressional mandate to ensure ‘a fair and just punishment for every accused.’”  Article 66(c) “requires that the members of [the Courts of Criminal Appeals] independently determine, in every case within [their] limited Article 66, UCMJ,  jurisdiction, the sentence appropriateness of each case [they] affirm.”  
United States v. Baier, 60 M.J. 382, 384-5 (C.A.A.F. 2005) (quoting United States v. Bauerbach, 55 M.J. 501, 504 (Army Ct. Crim. App. 2001)). 
We possess discretion in determining sentence appropriateness, and in exercising that discretion we may consider the entire record, including appellant’s post-trial submissions to the convening authority under R.C.M 1105 and 1106.  See United States v. Hutchinson, 57 M.J. 231, 234 (C.A.A.F. 2002); United States v. Healy, 26 M.J. 394 (C.M.A. 1988).  While our discretion is broad, it does not “require[] [us] to compare appellant’s case to other specific cases unless the appellant demonstrates that his or her case is closely related to the case or cases offered for comparison.  The mere similarity of offenses is not sufficient.”  United States v. Washington, 57 M.J. 394, 401 (C.A.A.F. 2002).  See also United States v. Snelling, 14 M.J. 267 (C.M.A. 1982).
We first reject any argument by appellant that his case is “closely related” to Vandenack.  The offense in Vandenack did not arise from the incident in this case, but instead involved acts that occurred more than twenty-five years earlier in Germany.  We consider any resemblance with Vandenack to be insufficient to conclude that appellant’s sentence should be of similar magnitude as a matter of law.   Appellant drove a Toyota 4Runner in the direction of a crowd of people, utterly disregarding the likely death and injury that probably would, and in fact, did result.
Moreover, appellant was found guilty of more than murder under Article 118(3), UCMJ.  Appellant also was found guilty of aggravated assault by threatening an unknown male with a knife, destruction of private property by slashing four tires with a knife, and aggravated assault on Ms. CW by striking her with the Toyota 4Runner.  We have taken into account the impact of 1LT BS’ death on his family, and the entire record of trial, including all post-trial submissions, the appellant’s praise-worthy record as a soldier, the evidence presented on his behalf in extenuation and mitigation, and his expressions of remorse.  
Under the totality of circumstances, and in exercising our discretion by applying the standards of Article 66(c), UCMJ, sentence appropriateness as noted above, we do not find appellant’s approved sentence of twenty-four years to be inappropriately severe.  Accordingly, the findings of guilty and the sentence are AFFIRMED.  
Judge CHIARELLA and Judge MAGGS concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Judge CHIARELLA* and Judge MAGGS took final action in this case while on active duty.


* Corrected


� United States v. Care, 18 U.S.C.M.A. 535, 44 C.M.R. 247 (C.M.A. 1969).


� Article 45(a), UCMJ, provides in pertinent part:





	If an accused…after a plea of guilty sets up matter inconsistent with the plea, or of it appears that he has entered the plea of guilty improvidently or through lack of understanding of its meaning and effect,…a plea of not guilty shall be entered in the record….


� We reject appellant’s claim that the military judge should have discussed with him the elements of involuntary manslaughter.  As discussed, infra, appellant providently pled guilty to murder under Article 118(3), UCMJ.  Any discussion of possible lesser included offenses under the facts of this case was, therefore, unnecessary.  See generally R.C.M. 910(e).  The military judge’s discussion with appellant concerning the offense of voluntary manslaughter, however, confirmed appellant’s act was inherently dangerous and showed a wanton disregard of human life.


� Dep’t of Army, Pam. 27-9, Legal Services: Military Judges’ Benchbook [hereinafter Benchbook], para. 5-4 (15 September 2002).


� In fact, at the oral argument held in this case, appellant acknowledged that a finding of simple negligence did not per se preclude a finding that an accused’s conduct also involved a higher degree of culpability.  
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