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MEMORANDUM OPINION
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MOORE, Judge:

A military judge sitting as a special court-martial convicted appellant, contrary to his plea,( of larceny in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for three months, forfeiture of $500.00 pay per month for three months, and reduction to the grade of Private E1.    

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of errors, and the government’s response thereto.  We find no basis for relief in this case; however, appellant’s assertion that he was denied the right to effective assistance of counsel during the post-trial stage of his court-martial warrants discussion.

FACTS

After the military judge announced appellant’s sentence, and prior to the adjournment of the trial, appellant confirmed that his defense counsel had explained his post-trial and appellate rights to him.  He told the military judge that he did not have any questions about these rights.  Appellant also signed Appellate Exhibit II, entitled “Post-Trial and Appellate Rights.”  This document contained the following provision:

I have the right to submit any matters I wish the convening authority to consider in deciding what action to take in my case.  Before the convening authority takes action, the Staff Judge Advocate will submit a recommendation to him.  This recommendation will be sent to me and or my defense counsel before the convening authority takes action.  


Appellant’s counsel submitted a memorandum to the convening authority on appellant’s behalf in accordance with Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106.  In the memorandum, appellant’s counsel argued that the evidence was insufficient to support the finding of guilty to larceny and requested that the convening authority set aside the conviction for that offense.  Additionally, his counsel incorporated by reference the testimony of three witnesses who testified to appellant’s good duty performance and positive rehabilitative potential.  He also informed the convening authority that appellant had cared for his epileptic mother from a very young age.  Appellant’s counsel requested that the convening authority disapprove the forfeitures for the benefit of appellant’s wife and child.  The convening authority approved the findings and the adjudged sentence.


Appellant alleges that his trial defense counsel was deficient in assisting him in preparing his post-trial submission to the convening authority, in accordance with R.C.M. 1105 and 1106, because his defense counsel failed to:  (1) “obtain appellant’s informed consent for the specific request for post-trial clemency;”  (2) allow appellant the opportunity to submit materials with the clemency petition; (3) provide appellant with a copy of the staff judge advocate’s post-trial recommendation; and (4) “keep appellant informed as to when post-trial matters were due, provide advice on how to seek clemency, and provide a copy of materials submitted on his behalf.”  

Appellant signed and submitted an affidavit in support of his post-trial ineffective assistance of counsel claim.  In the affidavit, appellant claimed that if his trial defense counsel had adequately consulted with him, appellant would have submitted “letters and documents” and “a lengthy petition in [appellant’s] own words” to the convening authority in an effort to seek clemency.  Appellant provided no further detail as to the contents of these prospective documents.  Appellant also asserted that he would have instructed his counsel to request that the convening authority disapprove the bad-conduct discharge, rather than just the forfeitures.

LAW


“The military accused has the right to the effective assistance of counsel during the pretrial, trial, and post-trial stages” of his court-martial.  United States v. Hicks, 47 M.J. 90, 92 (C.A.A.F. 1997).  “Counsel is presumed competent until proven otherwise.”  United States v. Gibson, 46 M.J. 77, 78 (C.A.A.F. 1997).  In order to determine if counsel was ineffective, the Supreme Court in Strickland v. Washington, 466 U.S. 668, 687 (1984), adopted the following two-prong test:

First, the [appellant] must show that counsel’s performance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the [appellant] by the Sixth Amendment.  Second, the [appellant] must show that the deficient performance prejudiced the defense.  This requires showing that counsel’s errors were so serious as to deprive the [appellant] of a fair trial, a trial whose result is reliable.

When the errors occur in the post-trial stage of a court-martial, the threshold for showing resulting prejudice is low “because of the highly discretionary nature of the convening authority’s clemency power.”  United States v. Lee, 52 M.J. 51, 53 (C.A.A.F. 1999).  Where such errors occur, “material prejudice to the substantial rights of an appellant [is shown] if there is an error and the appellant ‘makes some colorable showing of possible prejudice.’”  Id.  (quoting United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998)).


A determination of the effectiveness of counsel is a mixed question of law and fact.  See United States v. Wean, 45 M.J. 461, 463 (C.A.A.F. 1997).  Whether the representation by counsel was deficient and, if so, whether the deficiency was prejudicial, are questions of law reviewed de novo.  Id.  

DISCUSSION

Because appellant’s claim of ineffective assistance of counsel is based on a post-trial affidavit, we must first determine whether the issue can be resolved without recourse to a post-trial evidentiary hearing.  See United States v. Ginn, 47 M.J. 236, 242 (C.A.A.F. 1997).  Where an appellant files a post-trial affidavit alleging ineffective assistance of counsel, the court can decide the issue without further proceedings where “the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor.”  Ginn, 47 M.J. at 248.  Under the facts of this case, we can resolve appellant’s allegations of ineffective assistance of counsel without further proceedings.  

Assuming arguendo that trial defense counsel’s performance was deficient, appellant has failed to demonstrate that he suffered prejudice as a result.  Even given the “low threshold” of prejudice required for an error in post-trial representation, in circumstances such as those at issue in this case, an appellant must demonstrate what he would have submitted to the convening authority if he had been afforded competent representation.  United States v. Hood, 47 M.J. 95, 98 (C.A.A.F. 1997).  Appellant’s broad assertion that he would have submitted “letters and documents” and a “lengthy petition in [his] own words” is not sufficient to establish even a colorable showing of prejudice.  Cf. United States v. Howard, 47 M.J. 104, 107 (C.A.A.F. 1997) (stating that where appellant asserts that substitute defense counsel was ineffective for failing to contact him prior to responding to the staff judge advocate’s post-trial recommendation, appellant must state “what he . . . would have said in response to the [staff judge advocate’s] recommendation”); United States v. Chatman, 46 M.J. 321, 323 (C.A.A.F. 1997) (holding that where the staff judge advocate fails to serve on the defense a copy of an addendum that contains “new matter,” appellant must “demonstrate prejudice by stating what, if anything, would have been submitted to ‘deny, counter, or explain’ the new matter”); United States v. DeGrocco, 23 M.J. 146, 148 (C.M.A. 1987) (stating that where a convening authority takes action on a case prior to the expiration of time granted to the accused to submit matters to the convening authority, appellant must “make some showing that he would have submitted material to the convening authority if that officer had not acted prematurely on his case,” and such showing “should include an offer of proof as to the nature of the material which would have been submitted”). 

Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR







Clerk of Court 

( Appellant pled guilty to the lesser-included offense of wrongful appropriation in violation of Article 121, UCMJ.
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