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CONN, Judge:


Appellant was tried by an officer and enlisted panel and convicted, contrary to his pleas, of attempted voluntary manslaughter, in violation of Article 80, Uniform Code of Military Justice [hereinafter UCMJ]; 10 U.S.C. § 880 (2005).  The panel sentenced appellant to a bad-conduct discharge, confinement for twenty-four months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence as adjudged, and awarded five days of credit for pretrial confinement.  This case is before the court for review pursuant to Article 66, UCMJ.

DISCUSSION

Appellant asserts two assignments of error.  First, appellant alleges the military judge abused his discretion by chastising defense counsel in front of the members and excluding testimony from appellant’s wife during presentencing proceedings.  We find that the judge neither abused his discretion nor excluded any material witness testimony.  Second, appellant asserts unreasonable post-trial delay under United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).   We agree and will grant appropriate relief in our decretal paragraph.  

Limitation of Testimony

Facts

 
The offense occurred after appellant’s wife left appellant for another man.   When she returned to gather her belongings, appellant choked her with such force and violence that she lost consciousness repeatedly, causing the blood vessels in her face and eyes to hemorrhage.  She escaped by appeasing appellant with a promise that she would not leave him, and thereafter fled in terror to a neighbor’s home, where military police were called.  

During cross-examination on the merits, trial defense counsel (TDC) elicited significant mitigating evidence from appellant’s wife.  She admitted she did not want to testify, and that she was not afraid of and remained friendly with appellant.  She stated she was not financially dependent on appellant, and suffered no long term physical effects from appellant’s acts.  She testified appellant had not threatened her prior to or since the incident and had an exceptionally non-violent character.  She concluded by noting she provided several written statements on appellant’s behalf indicating her only wish was appellant receive mental health treatment.
   

During the presentencing proceedings, defense counsel recalled appellant’s wife, wherein she largely reiterated her merits testimony.  Trial defense counsel’s examination concluded in the following manner:    

ADC: Mrs. Remsburg, after this incident occurred, did you have an opinion as to what should happen to your husband ---- 

ATC:  Objection, your Honor.

MJ:  I am not going to permit that.  That is inappropriate, [c]ounsel.

ADC:  I think it was ----

MJ:  It’s inappropriate.  You are not going there.  What she thinks is inappropriate for this.  It’s up to members to decide what’s appropriate.

ADC:  I understand, sir.

ADC:  Mrs. Remsburg, did your husband -- are you aware of whether or not your husband took measures after this incident to make sure it didn’t happen again?

ATC:  Objection, your Honor, leading.

MJ:  I’ll allow it.

WIT:  As far as I know he was sent to Balboa [Naval Hospital] and had mental treatment, was medicated, which is exactly what I asked for, and all I ever expected and wanted.

ADC:  And I believe I -- a version of this question was asked of you earlier this week; [d]id you want to be here?

WIT:  No, I didn’t want to be here.  I didn’t want there to

-- if I wanted him pros ----

MJ:  I’m not going to allow it, [c]ounsel.  You are going back door on me.  That is the end of your direct examination, understood?

ADC:  Yes, Your Honor.

MJ:  Sit down.

ADC:  I understand ---

MJ:  No more questions.  Sit down.

ADC:  For the record, I object.

MJ:  I have told you it is not appropriate to ask this witness what she thinks should happen.  You tried to do it twice; that’s the end.  

Law and Analysis

We review a military judge’s decision to exclude evidence for an abuse of discretion.   United States v. Griggs, 61 M.J. 402, 406 (C.A.A.F. 2005).  To grant relief we must find that the erroneous exclusion materially prejudiced appellant’s rights by substantially influencing the sentence.  Id. at 410 (citing United States v. Boyd, 55 M.J. 217, 221 (C.A.A.F. 2001); Article 59(a), UCMJ, 10 U.S.C. § 859(a) (2000)).  Witnesses may not usurp the exclusive role of the court-martial to determine specific appropriate punishment.  See United States v. Hill, 62 M.J. 271, 272 (C.A.A.F. 2006) (citing United States v. Griggs, 61 M.J. at 407); see also United States v. Ohrt, 28 M.J. 301, 305 (C.M.A. 1985).

In this case, we find the military judge did not abuse his discretion when he elected to terminate TDC’s examination after TDC and the witness attempted to “back door” the witness’s desired recourse for appellant’s misconduct.  We recognize that Ohrt and its progeny are generally cast in terms of prosecution evidence; however the “defense presentation is not boundless.”  Griggs, 61 M.J. at 410.  Generally, defense abuse of evidentiary rules at presentencing rarely offer an opportunity for appellate scrutiny.  While Rule for Courts-Martial [hereinafter R.C.M.] 1001(c) permits the defense broad latitude to offer evidence to lessen punishment or to furnish a grounds for clemency, nothing in that rule should be read to allow a witness an open-ended opportunity to opine what should happen in terms of a sentence.  “Like other opinion testimony, to establish relevance on sentencing, the witness must have a proper foundation for the opinion or view expressed.  Military judges shall exercise their discretion in determining whether [a proper] foundation is laid, and whether the door to rebuttal swings open.”  Griggs, 61 M.J. at 410.  
Further, appellant’s wife appears to have testified fully both on the merits and sentencing, with the exception of the military judge’s proper limits on her testimony.  We note that TDC made no offer of proof at trial of any other evidence that the witness could have provided, which is necessary to preserve the issue.  See United States v. Powell, 49 M.J. 460 (C.A.A.F. 1998); see also Military Rule of Evidence 103.  Moreover, on appeal appellant asserts no additional evidence that the witness would have provided.  Therefore, we find the military judge did not abuse his discretion; however, even if we were to find such error, we find no reasonable basis to suggest the military judge’s action in limiting further testimony by the witness impacted the sentence. 

Post-Trial Delay

Facts


After appellant’s trial, it took 310 days for the convening authority to take action on the 972-page record in this case, a third of which was made up of motions hearings held in months prior to trial.  Appellant’s trial ended on 14 February 2007.  On 12 July 2007, 128 days after trial, appellant’s TDC submitted a demand for speedy post-trial processing, followed by a second request for speedy post-trial action 20 days later.  The court reporter completed the record of trial on 12 October 2007, 112 days after the TDC’s demand to expedite post-trial processing and 240 days after trial.  On 15 November 2007, 268 days after trial, the staff judge advocate (SJA) served TDC with the Staff Judge Advocate’s Recommendation (SJAR).  On 12 December 2007 the SJA received appellant’s R.C.M. 1105 matters, including an allegation of legal error due to excessive post-trial processing.  On 21 December 2007, 9 days after receiving appellant’s clemency submission, the SJA prepared an addendum to his recommendation to the convening authority.  The convening authority (CA) took action on appellant’s case the same day.



In his addendum, the SJA recommended the CA reduce appellant’s sentence by two months because “[a] two month reduction in the approved period of confinement should moot any issue regarding the post–trial processing of this case.”  Without explanation, the CA did not adopt the SJA recommendation and approved the sentence as adjudged.   


The record of trial contains no explanation for the significant post-trial delay in this case.
  Moreover, government counsel did not move the court to submit further evidence explaining the delay, and, in fact, concede the lack of explanation is a factor favoring the granting of relief in this case.  

Law and Analysis



Under Article 66, UCMJ, we must determine what findings and sentence should be approved based on all the facts and circumstances reflected in the record, to include unexplained and unreasonable post-trial delay.  United States v. Bodkins, 60 M.J. 322, 324 (C.A.A.F. 2004); United States v. Garman, 59 M.J. 677, 679 (Army Ct. Crim. App. 2003); United States v. Tardif, 57 M.J. 219, 224 (C.A.A.F. 2002).  Unexplained delays in excess of 120 days from adjournment to action by the convening authority are presumptively unreasonable.  Moreno, 63 M.J. at 143.  Where such delay is present, Moreno dictates application of the factors set out in Barker v. Wingo, 407 U.S. 514, 530 (1972) to assess whether due process has been violated.  Those factors are: (1) length of delay; (2) reasons for delay; (3) an assertion of the right to timely action; and (4) prejudice flowing from the delay.  Id.  A specific finding of prejudice is not required in order to grant relief for unexplained or unreasonable post-trial delay.  Tardif, 57 M.J. at 224.   


 
In appellant’s case, given the length of delay, lack of any explanation for the delay, and assertion of a demand for action, we find the 310 days it took from trial to action unreasonable.  Nothing in the record or appellate submissions adequately justifies this delay.  Furthermore, specific identifiable prejudice, let alone egregious prejudice, is not the sine qua non for meaningful relief in the face of unexplained, and therefore presumptively unreasonable, post-trial delay.  See United States v. Toohey, 63 M.J. 353, 362-63 (C.A.A.F. 2006) (The court found prejudicial harm from the substantial post-trial delay, citing the generally adverse impact the delay would have on “the public’s perception of the fairness and integrity of the military justice system.”).  Considering the record as a whole and the totality of the circumstances surrounding appellant’s case, we agree with the SJA’s assessment of appropriate relief in this case.   

DECISION


The findings of guilty are affirmed.  After considering the entire record, including those matters personally raised by appellant, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for twenty-two months, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored.  See UCMJ arts. 58b(c) and 75(a).
Judges COOK and BAIME concur.
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� This last portion of testimony is precisely what, upon timely appropriate objection by trial counsel, the military judge properly prevented the witness from reiterating during sentencing. 


�  The chronology sheet appended to the record of trial indicates only one period of delay not attributable to the government, a 27-day period from the time the SJAR was submitted to the TDC until R.C.M. 1105 matters were received.  While acknowledging the mandate of United States v. Moreno, 63 M.J. 129, 143 (C.A.A.F. 2006) concerning post-trial delay, the SJA did not include in the record an explanation for the delay.  In any case in which the presumptive standards of Moreno are not met, the SJAR should include information from the record to explain the reason for delay.  
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