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MEMORANDUM OPINION
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STOCKEL, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of resisting apprehension (two specifications), destroying military property (two specifications), assault (three specifications), and communicating a threat (seven specifications), in violation of Articles 95, 108, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 895, 908, 928, and 934 [hereinafter UCMJ].   The military judge sentenced appellant to a bad-conduct discharge, confinement for ninety-five days, forfeiture of $695.00 pay per month for three months, and reduction to Private E1.  The convening authority approved the adjudged sentence.  Appellant was awarded sixty-nine days of pretrial confinement credit against his sentence. 

In this Article 66, UCMJ, appeal, appellant asserts that he is entitled to relief for the unreasonable delay in the post-trial processing of his case.  See United States v. Tardif, 57 M.J. 219 (2002); United States v. Bauerbach, 55 M.J. 501 (Army Ct. Crim. App. 2001); United States v. Collazo, 53 M.J. 721 (Army Ct. Crim. App. 2000).  We agree and will grant relief in our decretal paragraph.  

It took the government almost a year after trial to take action on appellant’s 184-page record of trial (ROT).  Appellant was sentenced on 21 March 2001.  The transcription of the ROT was completed on 29 May 2001 and forwarded to trial defense counsel on 30 May 2001.  Trial defense counsel completed his review on 26 June 2001.  It is unclear when the military judge received the record; however, she did not authenticate the record until 20 August 2001.  On 2 January 2002, the staff judge advocate’s recommendation (SJAR) was prepared and served on trial defense counsel on 3 January 2002.  On 3 January 2002, trial defense counsel submitted appellant’s petition for clemency under Rules for Courts-Martial 1105 and 1106.  In his petition for clemency, trial defense counsel complained about the undue delay in post-trial processing, arguing that appellant had no real opportunity for clemency consideration.  The convening authority took action on appellant’s case on 19 March 2002.  Once action was taken, the clerk of this court did not receive the ROT for over two months. 

Based upon the record before us, we find no reasonable explanation or justification for the nearly fourteen-month period of delay between the sentence and the receipt of the ROT by the clerk of this court on behalf of The Judge Advocate General of the Army in May 2002.  As determined in Tardif, “[A] Court of Criminal Appeals has authority under Article 66(c) to grant relief for excessive post-trial delay without a showing of ‘actual prejudice’ within the meaning of Article 59(a), if it deems relief appropriate under the circumstances.”  57 M.J. at 224 (citing with approval Collazo, 53 M.J. at 727).  The court held that such relief could flow from “unreasonable and unexplained post-trial delays.”  Tardif, 57 M.J. at 220.  

In the instant case, the government failed to proceed with due diligence and is responsible for the egregious delay in complying with Articles 60(d) and 65, UCMJ.  There were three periods of unreasonable delay during the 363 days that elapsed between appellant’s trial and initial action in his case:  (1) the time period for the military judge to authenticate the ROT (approximately 82 days);
 (2) the time period after authentication to prepare and serve the SJAR (136 days); and (3) the time period following appellant’s promptly filed petition for clemency until the convening authority took action (75 days).  Additionally, the period from the date of action to receipt by the clerk of this court (73 days) was unreasonable and unexplained under the circumstances of this case.  United States v. Harms, 58 M.J 515 (Army Ct. Crim. App. 2003).  The government’s explanation that the delay was the result of personnel shortages due to “force protection and antiterrorist duties,” following the attacks on September 11, 2001, is unpersuasive.  The ROT was authenticated approximately three weeks prior to the attacks.  The government proffered no explanation concerning its failure to complete its statutorily required responsibilities in the weeks preceding the attacks.
  

Further, we recognize appellant’s actions to expedite the processing of his case.  In addition to providing his petition for clemency on the same day that he was served the SJAR, appellant proceeded rapidly to trial.  Charges were referred on 2 March 2001 and served on appellant on 6 March 2001.  Appellant was arraigned on 7 March 2001, thus affirmatively waiving any objection to being tried prior to the expiration of the three-day statutory period after service of charges upon him.  UCMJ art. 35.

Additionally, although not raised by appellant as an assignment of error, we note that the military judge failed to explain the elements of Specification 2 of Charge I (resisting apprehension).  Appellant was charged with two offenses of resisting apprehension (Specifications 1 and 2, Charge I), but the military judge only stated the elements of resisting apprehension as they pertained to Specification 1 of Charge I.  Appellant indicated that he understood those elements, and that they accurately and correctly described what he did.  

Rule for Courts-Martial 910(c)(1) requires that, prior to accepting a plea of guilty, the military judge must inform the accused of the nature of the offense to which the plea is offered and determine that the accused understands it.  In United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247, 252 (1969), our superior court imposed a requirement that military judges explain the elements of each offense to which a plea of guilty is entered.  Subsequent decisions of both our superior court and this court, however, have affirmed findings of guilty where there was substantial, although not literal, compliance with the Care requirements.  See, e.g., United States v. Kilgore, 21 U.S.C.M.A. 35, 44 C.M.R. 89 (1971); United States v. Yates, 46 C.M.R. 854 (A.C.M.R. 1972).  

In the minimally adequate providence inquiry here, the military judge set forth the elements of resisting apprehension while discussing only one of the two offenses of resisting apprehension (Specification 1 of Charge I).  During the providence inquiry, the military judge ascertained that appellant understood what resisting apprehension was when she discussed the elements of Specification 1 of Charge I.  Thereafter, she secured appellant's admission that he resisted being apprehended during the colloquy pertaining to Specification 2 of Charge I.  Accordingly, under these circumstances, we are satisfied that “the accused knew the elements, admitted them freely, and pleaded guilty because he was guilty.”  United States v. Jones, 34 M.J. 270, 272 (1992); see also United States v. Redlinski, 58 M.J. 117 (2003).

Appellant's conviction is legally and factually proper.  The approved punitive discharge fairly marks the seriousness of his unsoldierly actions.  But, this court will grant relief for the excessive post-trial delay in our decretal paragraph.

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge and reduction to Private E1.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ art. 75(a). 
Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Although the period of time for the military judge to authenticate a record has normally not been attributable to the government in determining dilatory post-trial processing, we consider the inordinately long delay in this case as a negative factor under the totality of the circumstances.  See United States v. Chisholm, __ M.J. ___, ARMY 9900240 (Army Ct. Crim. App. 24 Jan. 2003).


 


� The government’s attempted justification, in the form of a Memorandum for Record, states, “Delays since action, such as assembly of the record and preparation of required photocopies, are due primarily to personnel shortages.”  The attempted explanation obfuscates the issue.  Obviously there had to be an assembled ROT prior to action.  Additionally, the DD Form 494, Court-Martial Data Sheet, was signed and dated before the action, although it purports to review the completed action and court-martial order.  
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