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MEMORANDUM OPINION on reconsideration
-----------------------------------------------------------------
CLEVENGER, Judge:

A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of absence without leave (two specifications) and wrongful use of controlled substances, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for three months, and forfeiture of $795.00 pay per month for three months.  The case is before us again for appellate review pursuant to Article 66, UCMJ, after we granted the government’s Motion for Reconsideration.

Appellant, citing United States v. Allgood, 41 M.J. 492 (C.A.A.F. 1995), alleges as error that there is insufficient evidence to demonstrate the appropriate exercise of court-martial jurisdiction in the record.  In our original opinion, vacated on 12 August 2004, we agreed with appellant’s assignment of error.  In response to that opinion, the government obtained an affidavit from the staff judge advocate swearing that Major General (MG) Wilson, the referring convening authority, did adopt the court members selected by his predecessor in command, Major General Campbell, in Court-Martial Convening Orders Numbered (CMCO #) 5, 6, 7, and 8, all dated 27 June 2002,  although no contemporary written record was made of that decision.  We have accepted this undisputed affidavit.  Now that the government has properly completed the record to show “affirmatively and unequivocally that the court was legally constituted” (Runkle v. United States, 122 U.S. 543, 556 (1887)), we affirm. 
On 4 February 2004, MG Wilson, the commander of Fort Carson, referred appellant’s case to trial.  He did so by signing a memorandum that said “All recommendations of the Staff Judge Advocate are approved.”  The text of the memorandum, prepared by the staff judge advocate (SJA), recommended that “all charged offenses be tried by Special Court-Martial, and the case be referred to trial by Courts-Martial Convening Order Number 6, Headquarters, 7th Infantry Division and [sic] 
 Fort Carson, Fort Carson, Colorado, dated 27 June 2002.”  The panel members listed on CMCO #6 were selected by MG Campbell, a prior commander of Fort Carson.  The SJA's memorandum did not have as an enclosure or attachment a copy of CMCO #6.  The referral blocks on the charge sheet reflect only that the referral decision was “to the Special court-martial convened by Court-Martial Convening Order 6, 27 June 2002.”  At the initial Article 39(a) session, the prosecutor correctly recited that the “court is convened by Court-Martial Convening Order Number 6, Headquarters, Fort Carson, Colorado, dated 27 June 2002” as the source of authority for appellant’s trial and it is included in the authenticated record of trial.  But, until the record was supplemented by the SJA’s affidavit, there was no evidence in the record that MG Wilson actually saw CMCO #6 or was made aware of who was selected to serve on the court-martial convened by CMCO #6.

Appellant relies on our superior court’s decision in United States v. Allgood, and we agree that, under the specific facts of this case, without the affidavit in the record, the principles and legal conclusions in Allgood support appellant’s prayer for relief.  The Allgood case involved two separate issues.  First, that case considered whether a convening authority was in fact a “successor in command” to a predecessor commander who had selected the court-martial members detailed to try Private Allgood.  Allgood, 41 M.J. at 495.  This issue was somewhat complicated by the change in unit designation between the time of selection and the time of referral.  Id. at 493-94.  Second, if the convening authority who referred the case to trial was a successor in command, had he “adopted” the court-martial members selected by his predecessor when he referred the charges against Private Allgood to that court-martial.  Id. at 496.
As our superior court said in Allgood, the UCMJ does not specify any particular process or procedure concerning “how a court-martial should or must be convened,” Allgood, 41 M.J. at 494, other than that it directs who may convene a court-martial, the required composition of a court-martial, and the necessary eligibility standards of the members and other participants.  UCMJ arts. 16 and 22 - 28.  Guidance on how a court-martial should be convened, however, is “clearly delineated” in the Manual for Courts-Martial.  Allgood, 41 M.J. at 494.  Rule for Courts-Martial [hereinafter R.C.M.] 504(a) provides: “A court-martial is created by a convening order of the convening authority.”  Rule for Courts-Martial 504(d) provides, in part:  “A convening order for a . . . special court-martial shall designate the type of court-martial and detail the members and may designate where the court-martial will meet.”  Our superior court said in Allgood:

Normally, [R.C.M.] 504 would require that the [referring] convening authority . . . issue a convening order detailing members to sit on [the] court-martial [to which he has referred a set of charges].  [The referring convening authority] clearly did not do so in accordance with sections (a) and (d) of this rule but, instead, he referred this case to a court-martial convened by another commander.  This action, while unusual in terms of regulatory form or procedure, did not have codal or jurisdictional significance.

Id. at 495.  

Rule for Courts-Martial 601(b) “authorizes an exception to the regulatory requirements of [R.C.M.] 504.”  Id. at 496.  Pursuant to R.C.M. 601(b), “Any convening authority may refer charges to a court-martial convened by that convening authority or a predecessor, unless the power to do so has been withheld by superior competent authority.”  In Allgood, the court held that the referring convening authority was a successor in command for the purposes of R.C.M. 601(b).  Allgood, 41 M.J. at 495.  The court also noted that the referring convening authority was authorized to convene courts-martial and refer cases to such courts-martial and that the defense had not objected to the referral procedure at trial and that “no prejudice ha[d] been shown to have affected the accused.”  Id. at 495-96.

Here, it is not disputed that MG Wilson was a successor in command to MG Campbell, who had selected the members of CMCO #6.  Major General Wilson was authorized to convene courts-martial and to refer cases to the courts-martial he convened.  And, as in Allgood, appellant did not object to the referral procedure and has not shown that he was prejudiced in any way by the process.  Thus, the only issue in the instant case is whether MG Wilson adopted the court-members in CMCO #6 who were selected by a predecessor convening authority.  In Allgood, the referring convening authority sent the charges to a court, specifically identified by number, date, and command, convened by a CMCO whose members had been selected by the predecessor in command.  Id. at 493.  After trial, the referring convening authority made a memorandum for the record stating that he had specifically adopted the panel selections of his predecessor.  Id. at 494.  But here, absent the affidavit, there was no evidence in the record that when MG Wilson made the decision to refer charges against appellant, he was actually aware of who constituted the court-martial convened by CMCO #6. 

While R.C.M. 601(b) authorizes a successor in command to refer a case to a court-martial whose members were selected by a predecessor in command, our superior court noted in Allgood that this regulatory provision could not “eliminate the statutory requirements for selection of members in Article 25(d)(2).”
  Id. at 496.  In Allgood, the “personal evaluation and selection of court-martial members as required by Article 25(d)(2)” was satisfied by an “adoption” of the members where a specific CMCO, with members selected by a properly qualified predecessor, was identified, there was evidence in the record that the referring convening authority adopted the members on that CMCO, and there was no defense objection to the referral procedure.
  Id.  The court cited to, among other cases, United States v. England, 24 M.J. 816 (A.C.M.R. 1987), in support of their conclusion.  Id.
In England, our court affirmed a case where a successor in command referred a set of charges to a specific CMCO selected by his predecessor.  The opinion stated that “we are satisfied the referral occurred after the convening authority had both seen and approved [the members listed in that CMCO] incident to consulting with his staff judge advocate on the case.”  England, 24 M.J. at 817.  This illustrates the critical aspect that is missing in our present case.  But for the SJA’s affidavit, there is no evidence in this record that the referring convening authority actually saw or was made aware of who constituted the court-martial convened by CMCO #6. 

Appellate government counsel, arguing that Allgood is not controlling, urge us to affirm on the analysis of United States v. Brewick, 47 M.J. 730 (N.M.Ct.Crim.App. 1997).  In that case, our sister service court concluded that “[t]o the extent an 'adoption' is required [where a successor in command refers a case to a CMCO whose members were selected by a predecessor] or helpful, we can presume as much from [the successor’s] action in sending the charge to that court-martial, absent any evidence to the contrary.”  Brewick, 47 M.J. at 733.  Our precedent in the Army has not yet gone so far in its interpretation of the convening authority’s personal responsibility under Article 25(d)(2), UCMJ, and we decline to do so now.

Brewick was cited as dispositive in United States v. Fox, 48 M.J. 518, 521 (N.M.Ct.Crim.App. 1998), aff’d on other grounds, 50 M.J. 444 (C.A.A.F. 1999).  But the opinions of the service court of criminal appeals do not make it clear in either case whether there was any evidence in the records of those cases that the referring convening authority was personally aware of who constituted the courts-martial at the time the charges were referred for trial to those panels. 

The failure of a convening authority who refers charges to a court-martial to personally select the members of that court-martial, or to at least manifest on the record that he is aware of the members previously selected by a predecessor convening authority and that he is adopting those members, amounts to a jurisdictional defect under Article 25(d)(2), UCMJ.  This is more than a mere “nonjurisdictional, procedural defect.”  See United States v. Henderson, 59 M.J. 350, 352-53 (C.A.A.F. 2004).
On reconsideration, the government also asserts that “Allgood does not mandate adoption of the court members properly selected by a predecessor in command.” Appellee’s Motion for Reconsideration at page 6.  The government position is basically that once a convening authority has properly created a court-martial, that is, convened it by selecting the members and memorializing the court’s existence in a CMCO, then any successor convening authority may refer any future cases to that same court-martial without having to personally select, that is, personally determine that the members are both qualified under Article 25(d)(2), UCMJ, and are the members the referring convening authority wants to have try the accused on the charges referred by that convening authority.  It is the exercise of this degree of personal discretion by the referring convening authority, and whether it must appear in the record, that is at the heart of the issue in this matter.

Appellate counsel for the government argue that when the trial counsel reads the scripted language, without challenge, that is recited at the start of every court-martial, that process “affirmatively established the court-martial’s jurisdiction on the record” citing United States v. Choy, 33 M.J. 1080, 1082 (A.C.M.R. 1992).  However, the facts in Choy do not involve a referral to trial by a court whose members were not selected by a referring convening authority.  The principle underlying the quoted language from the Choy opinion addresses the concept of a presumption of regularity in the performance of administrative duties.  United States v. Masusock, 1 C.M.R. 32, 35 (C.M.A. 1951).  The personal selection of court members pursuant to Article 25(d)(2),UCMJ, is not merely an administrative duty.  
In the House of Representative’s floor debate on the enactment of the Uniform Code of Military Justice (H.R. 4080), on 7 April 1949, Congressman Brooks, stated the purpose behind the proposed Article 25(d)(2) language forcefully:  
Perhaps the most troublesome question which we have considered is the question of command control.  Under existing law commanding officers refer the charges . . .; they appoint the members of the court. . . . . We have preserved these elements of command in this bill.  

Able and sincere witnesses urged our committee to remove the authority to convene courts martial from command and place that authority in judge advocates or legal officers, or at least in a superior command.  We fully agreed that such a provision might be desirable if it were practicable, but we are of the opinion that it is not practicable.  We cannot escape the fact that the law which we are now writing will be as applicable and must be as workable in time of war as in time of peace, and, regardless of any desires which may stem from an idealistic conception of justice, we must avoid the enactment of provisions which will unduly restrict those who are responsible for the conduct of our military operations.  Our conclusions in this respect are contrary to the recommendations of numerous capable and respected witnesses who testified before our committee, but the responsibility for the choice was a matter which had to be resolved according to the dictates of our own conscience and judgment. 
Congress fully understood the competing interests between “an idealistic conception of justice” and the necessity to be able to effectively enforce military discipline in our nation’s armed forces.  On 3 February 1950, in the Senate debates on H.R. 4080, Senator Morse equally forcefully stated the competing view of 
justice in the military:

I find to my regret that H.R. 4080 represents a compromise between justice, as I have always thought we understood it in this country, and a so-called military idea of justice advanced by many honorable and well-intentioned officers of our armed services who, however, feel that justice for the civilian is one thing but justice for a member of this country’s armed services is something different. I find myself unable to agree with this rather startling thesis.
The advocates of the Military point of view start with the fundamental idea that the function of the armed services is to win wars. With that premise I heartily concur.  They proceed with the unassailable statement that in order for an army to win a war it must have discipline.  They further assert that the system of military justice being one of the essential aids of command in enforcing discipline, control of this system must be vested in the commanding officers who lead the forces.  They further assert that the power to appoint the military courts . . . must be within the powers and duties of these commanding officers.  It is at this point that I feel we must part company.  

The debate was ultimately resolved in favor of Congressman Brooks’ view with the passage, on 27 April 1950, of the proposed Article 25(d)(2), UCMJ, which substantially repeats the language of Article 4, of the then-in-force Articles of War.
 

This court’s earlier opinion in Choy, also relies on United States v. Saunders, 6 M.J. 731 (A.C.M.R. 1978).  In Saunders, our court considered when to apply the law of United States v. Newcomb, 5 M.J. 4 (C.M.A. 1978) (a convening authority’s failure to personally detail the military judge and counsel amounts to jurisdictional error) in light of its announced prospective application in United States v. Mixson, 5 M.J. 236 (C.M.A. 1978).  We held that Newcomb would apply to Saunders’ case and found that the convening authority had personally acted in accordance with the requirements of Newcomb.  Saunders, 6 M.J. at 734.  The remaining portion of the opinion, including the language relied on in Choy  (“The Government affirmatively established on the record the court’s jurisdiction when it announced without challenge by the defense the convening of the court and the referral to trial of the charges by the appropriate authority.”) is dicta.

Thus Choy is wholly inapposite but appellate government counsel are correct in arguing that the facts in United States v. Bianchi, 25 M.J. 557 (A.C.M.R. 1987) are similar to the present case.  Our court, in that case, regrettably did not specify all the relevant facts in the referral process that brought the charges against Bianchi to trial.  But clearly one convening authority selected and convened a court-martial (CMCO # 15) and a successor in command referred the charges in Bianchi’s case to that court-martial for trial.  Our court held that the successor in command’s “actions directing the case be tried by [the court-martial members selected and convened by the convening authority who was his predecessor in command] as amended by [a CMCO in which the referring convening authority had personally selected the court members to be detailed and relieved], and his action in approving the findings and sentence of the court-martial, ratified his predecessor’s selection of court members.” Bianchi, 25 M.J. at 559.   Thus Bianchi properly stands for the proposition that we must find facts on the record sufficient to establish a personal selection or ratification of the members by the referring convening authority.
Appellee’s assertion that United States v. Stafford, 25 M.J. 609 (A.C.M.R. 1987), is factually similar to the present case is less accurate.  Again in Stafford, our court was less than clear in its factual findings.
  But our conclusions in Stafford are clear:  “We do not believe that this is a case of failure to ratify the selection of court members as alleged by appellant [in Stafford].  It is true that failure of a convening authority to determine personally the composition of the court is fatal to court-martial jurisdiction.”  Stafford, 25 M.J. at 610. 
Finally, the government also asserts that United States v. Thompson, 37 M.J. 601 (A.C.M.R. 1993) is factually similar to the present case.  In this instance, appellate government counsel are correct.  In Thompson, this court’s opinion reflects that a successor in command referred a case to a court-martial whose members were selected by a predecessor in command.  But the cases cited for the proposition that “[a] convening authority may refer charges to a court-martial convened by his predecessor” are Bianchi and Stafford.  As noted supra, they are both cases in which our court found that the successor in command had personally adopted or ratified or selected the members of the court-martial to which he referred the charges in compliance with Article 25(d)(2), UCMJ.  And furthermore, we now have the benefit of our superior court’s guidance in Allgood.  That opinion, reversing this court’s holding at 37 M.J. 960 (A.C.M.R. 1993), held that R.C.M. 601(d) does not eliminate the statutory requirement for personal selection of the court members by the referring convening authority.  And, in Allgood, our superior court found the requisite adoption of the members based on the facts of that case.
Allgood stands for the proposition that the referring convening authority must “personally select the members of this court-martial as required by Article 25(d)(2).”  Allgood, 41 M.J. at 496.  As our superior court held in United States v. Ryan, 5 M.J. 97, 101 (C.M.A. 1987), “the failure of the convening authority to have determined personally the composition of the court in the order under which the appellant was tried is error.”  In that case, our superior court rejected a prejudice analysis and determined that such an error was a jurisdictional defect.  Ryan, 5 M.J. at 101.
Every case, before trial, must be referred to some “specified” court-martial. R.C.M. 601(a).  We decline to adopt a presumption that such a direction or order also supports the conclusion that the referring convening authority has personally selected or manifested an adoption of the members thereof.  By the simple expedient of including and correctly referencing the predecessor’s recommended CMCO in the 
referral document,
 the SJA can ensure that the codal responsibilities of the convening authority are clearly met.

We have considered the other matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

Accordingly, the decision of this court in this case dated 22 July 2004 is withdrawn and the findings of guilty and the sentence are affirmed.  


Senior Judge CHAPMAN and Judge STOCKEL concur.
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� Court-Martial Convening Order #6 does not reference the 7th Infantry Division but only Fort Carson.  See UCMJ art. 23(a)(2) and (7).  This procedural error has no effect on our disposition of this case.





� Nowhere in the SJA’s pretrial advice, tendered pursuant to Army Reg. 27-10, Legal Services: Military Justice [hereinafter AR 27-10], para. 5-27 (6 Sept. 2002), nor in the convening authority’s directions in light of the advice, nor in the referral block of the charge sheet was the authority of the special court-martial to impose a bad-conduct discharge specified.  However, the military judge announced that a bad-conduct discharge was an element of the permissible maximum punishment and appellant’s detailed trial defense counsel agreed.  See United States v. Scott, 59 M.J. 718 (Army Ct. Crim. App. 2004).





� This codal provision requires the convening authority to “detail as members . . . such members of the armed forces as, in his opinion, are best qualified for the     duty . . . .”





� This is not to suggest that a memorandum of adoption is the only method by which the government may show that a convening authority “adopted” a panel selected by a predecessor.





� See McClaughry v. Deming, 186 U.S. 49, 63 (1902) (where the Supreme Court said that, as to whether a court-martial is “legally constituted” jurisdictionally, “[t]here are no presumptions in its favor so far as these matters are concerned.”)


� In United States v. Allen, 18 C.M.R. 250, 263 (C.M.A. 1955), our superior court framed the issue by asking whether selection of court members “accorded fully with the Congressional intendment that a convening authority must choose the basic composition of courts-martial assembled under his aegis.”


� The language in Article 30(b), UCMJ, also seems to make it clear that the provisions of the UCMJ were designed by Congress specifically to promote “justice and discipline.”





� Even as dicta, there is fair doubt about the correctness of our assertion in Saunders that the recital of the opening words of the script would meet the now repudiated mandate for “demonstrating through sworn charges/indictment, the jurisdictional basis for trial of the accused and his offenses.”  United States v. Alef, 3 M.J. 414, 419 (C.M.A. 1977).


� It appears most likely that the successor convening authority, an acting commander, referred the charges to trial by a court composed of a set of specified members recommended by the SJA to be detailed by the referring convening authority for the trial of the accused.  The list of recommended members was from the list of alternate members previously selected by the commander who was temporarily absent.  The referring convening authority adopted the SJA’s recommendation, thus personally selecting those recommended members.  But no written CMCO was ever published and the accused elected trial by military judge alone so the issue of who the members were really suppose to be, and who selected them, at that trial was never made obvious. 


� We recognize that a pretrial advice in conformity with Article 34, UCMJ, and R.C.M. 406 is not required by Article 34, UCMJ, for a special court-martial.  But here (and as we routinely see in Army military justice practice where general courts-martial convening authorities refer most special courts-martial) the procedure of including and referencing the recommended CMCO in the pretrial advice as required by AR 27-10, para. 5-27, would prevent the jurisdictional defect in this case.  England, supra.
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