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MEMORANDUM OPINION

-----------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

COOK, Judge:

A military judge sitting as a special court-martial convicted appellant, consistent with his pleas, of absence without leave (two specifications) and missing movement in violation of Articles 86 and 87, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 886 and 877; also consistent with his pleas, the military judge found the appellant not guilty of assault consummated by a battery and impersonating a noncommissioned officer in violation of Articles 128 and 134, UCMJ, 10 U.S.C. §§ 928 and 934.  The convening authority approved the adjudged sentence to a bad conduct discharge, confinement for 330 days, forfeiture of $898.00 pay per month for eleven months, and reduction to Private E1, and credited appellant with 218 days of credit against his sentence to confinement.  
Appellant submitted his case to our court upon its merits.  Upon review, we specified three issues: 

I.

WHETHER A FATAL VARIANCE EXISTS BETWEEN THE PLEADING AND PROOF AS TO THE UNIT OF ASSIGNMENT FROM WHICH THE ACCUSED WENT AWOL FOR CHARGE I, SPECIFICATIONS 1 AND 2.

II.


IF SO, WHETHER THE MILITARY JUDGE ABUSED HIS DISCRETION IN ACCEPTING THE APPELLANT’S PLEAS OF GUILTY TO CHARGE I AND ITS SPECIFICATIONS.
III.


IF NOT, WHETHER THE EVIDENCE IS FACTUALLY AND LEGALLY SUFFICIENT TO FIND THAT THE APPELLANT WAS APPREHENDED ON 14 JULY 2008, AS ALLEGED IN CHARGE I, SPECIFICATION 2.

The first two specified issues merit discussion and relief, as granted in our decretal paragraph.  Because we answer the first two issues in the affirmative, we need not address the third specified issue.
FACTS
With neither a pretrial agreement nor a stipulation of fact, appellant pled guilty at his court-martial to two specifications of absence without leave (hereinafter AWOL).  Both specifications alleged that appellant was absent without authority from his unit, “4th Brigade Combat Team, 10th Mountain Division (Light) (Rear) (Provisional) located at Fort Polk, Louisiana.”  Specification 1 alleged an unauthorized absence from 28 May 2008 to 14 June 2008.  Specification 2 alleged an unauthorized absence from 11 July 2008 to 14 July 2008.

The facts relating to the two AWOLs are relatively simple and come from appellant’s providence inquiry.  In May 2008, appellant was on mid-tour leave in Pittsburgh, Pennsylvania, from his unit in Iraq.  Appellant’s son was born while on leave, and appellant chose not to return to his unit at the expiration of his leave so that he could remain home with his family.  As a result of appellant’s choice, on 27 May 2008, he intentionally missed his prescheduled return flight from Pittsburgh to his unit in Iraq.  On 4 June 2008, while still AWOL, appellant was admitted to a Veterans Hospital in Pittsburgh, and the Rear Detachment First Sergeant was apprised of appellant’s admittance.  Officials at the Veteran’s Hospital would not authorize appellant’s release to the first sergeant.  Appellant was later released to “Walter Reed Medical Facility in Washington, D.C.”  Once at Walter Reed, on 14 June 2008, appellant again came under military control.  During the period of 28 May to 14 June 2008, appellant had no permission or authorization from his unit to be absent.


On the evening of 10 July 2008, while at Fort Polk, Louisiana, appellant was apprehended by military police (MP).
  In the early morning hours of 11 July 2008, appellant’s first sergeant picked appellant up from the MP station and brought appellant to his office in the battalion area on Fort Polk.  Appellant was scared because of the charges against him, and, without permission or authority, left the battalion area, subsequently going to a friend’s house on North Fort.
  On 14 July, appellant woke up, hearing the military police knocking on the door.  Appellant “walked outside and just gave [himself] to them . . . .”  After providing these facts, appellant admitted to the elements of AWOL and missing movement.  
During the contested portion of trial on the offenses to which appellant pled not guilty, the prosecution introduced documentary evidence showing that at the time of appellant’s AWOLs, he was assigned to a unit different from the one alleged, that is “0004INHHC WPNS CO,” unit number “WGM5D0” (appellant’s Iraq unit) versus “0010IN REAR DET,” unit number “WJKCH1.”   The prosecution also elicited testimony from the rear detachment first sergeant, stating that while deployed in Iraq, appellant was assigned to D Co, 2-4th Infantry.
  
LAW
1. Fatal Variance

Our superior court recently revisited and expounded upon the law concerning variance in United States v. Marshall, 67 M.J. 418, 420 (C.A.A.F. 2009), stating:  

[T]o prevail on a fatal variance claim, an appellant must show both that the variance was material and that he was substantially prejudiced thereby. United States v. Finch, 64 M.J. 118, 121 (C.A.A.F. 2006); United States v. Hunt, 37 M.J. 344, 347 (C.M.A. 1993); United States v. Lee, 1 M.J. 15, 16 (C.M.A. 1975); United States v. Hopf, 5 C.M.R. 12, 14-15 (1952).  “A variance that is ‘material’ is one that, for instance, substantially changes the nature of the offense, increases the seriousness of the offense, or increases the punishment of the offense.” Finch, 64 M.J. at 121 (citing United States v. Teffeau, 58 M.J. 62, 66 (C.A.A.F. 2003)).  A variance can prejudice an appellant by (1) putting “him at risk of another prosecution for the same conduct,” (2) misleading him “to the extent that he has been unable adequately to prepare for trial,” or (3) denying him “the opportunity to defend against the charge.” Teffeau, 58 M.J. at 67.


Regarding AWOL under Article 86, UCMJ, our superior court has opined that “[u]nder military law, the Government must establish not only that an accused has been absent without leave but also the organization from which he was absent.”  United States v. Bowman, 44 C.M.R. 102, 104 (C.M.A. 1971).  A failure to do so amounts to a substantial variance fatal to a conviction.  See United States v. Murrell, 50 C.M.R. 793, 795 (A.C.M.R. 1975); United States v. Holmes, 43 C.M.R. 446 (A.C.M.R. 1970) (finding fatal variance when specification alleged unauthorized absence from “Company E, 3d Battalion, 1st Advanced Individual Training Brigade,” versus evidence depicting unauthorized absence from “Company B, 3d Battalion, 1st Combat Support Training Brigade”).  Dismissal of an AWOL charge when an accused belongs to an organization different from the unit alleged in the specification, in the absence of a parent-subordinate relationship or assignment or attachment to the alleged unit, “does not preclude a trial upon another charge of absence without leave involving the same unit but alleging the correct organization.”  United States v. Barnes, 22 C.M.R. 439, 442 (A.B.R. 1956).  See also United States v. Robinson, 21 C.M.R. 380, 382-83 (A.C.M.R. 1956) (finding subsequent charge of unauthorized absence for the same period but from different unit was not barred to trial by double jeopardy because two separate offenses).
  
Under some circumstances, a variance in the unit or organization charged may not be fatal.  See Vidal, 45 C.M.R. at 543-44 (finding the absence of the “AG” command code designation from the specification was not a fatal variance because the initials “AG” were “mere surplusage”); United States v. Mitchell, 22 C.M.R. 28, 30-31 (C.M.A. 1956) (finding an appellant could be charged with absence without leave from his assigned unit as well as his attached unit); United States v. Jack, 22 C.M.R. 25, 27 (C.M.A. 1956) (finding no prejudicial variance when the specification alleged an absence from the “overall establishment” to which the accused was otherwise assigned, which was sufficient to “obviate the hazards of double jeopardy”).  Again, however, our superior court has only proscribed a second prosecution for AWOL by the same organization, a superior command, or a unit to which an accused has otherwise been joined or attached, and has not specifically ruled on whether to prohibit a second prosecution by an unrelated organization or unit.  See United States v. Lynch, 47 C.M.R. 498 (C.M.A. 1973).  Similar to our holding in Barnes, 22 C.M.R. at 442, our sister courts have opined that a variance in proof of an accused’s unit is fatal because naming of a particular organization in the pleading both identifies and limits the offense charged.  See United States v. McDowell, 34 M.J. 719, 721 (N.M.C.M.R. 1990) (citing United States v. Walls, 1 M.J. 734 (A.F.C.M.R. 1975)).  Thus, “when an unauthorized absence is proven to be from an entirely different organization than that alleged, a fatal variance exists between the pleading and proof.”  Walls, 1 M.J. at 737.  

2. Abuse of Discretion in Accepting Appellant’s Guilty Plea

We review a military judge's acceptance of a plea for abuse of discretion, applying “the substantial basis test, looking at whether there is something in the record of trial, with regard to the factual basis or the law, that would raise a substantial question regarding the appellant's guilty plea.” United States v. Smead, 68 M.J. 44, 65 (C.A.A.F. 2009) (quoting United States v. Inabinette, 66 M.J. 320, 322 (C.A.A.F. 2008).  “A military judge may not accept a guilty plea unless he makes ‘such inquiry of the accused’ that satisfies him of a ‘factual basis for the plea.’”  United States v. Simmons, 63 M.J. 89, 92 (C.A.A.F. 2006) (quoting Rule for Courts-Martial [hereinafter R.C.M.] 910(e) and citing United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969)).  A providence inquiry into an accused's guilt must establish an accused believes and admits he is guilty of the offense, and the factual circumstances revealed by the accused himself objectively support that plea. United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F.1996) (quotations and citations omitted).  See also R.C.M. 910(e).  “A military judge abuses this discretion if he fails to obtain from the accused an adequate factual basis to support the plea—an area in which we afford significant deference.”  Inabinette, 66 M.J. at 322 (citing United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002)).
DISCUSSION
The military judge advised appellant of the required elements of AWOL.
 Regarding the appellant’s unit of assignment, the military judge apprised appellant that he absented himself from the “4th Combat Team, 10th Mountain Division (Light) (Rear) (Provisional) located at Fort Polk, Louisiana.” Appellant acquiesced to the correctness of this element.  
However, when asked to discuss the AWOL offenses, appellant testified concerning Specification 1 that he was on mid-tour leave from his unit in Iraq.  Appellant did not identify the unit in Iraq, and the military judge did not ask for the name of this unit.  Regarding Specification 2, appellant testified that he walked out of his battalion area on Fort Polk.  Again, appellant did not identify the name of the battalion, and the military judge did not ask for the name of the battalion or unit to which appellant belonged.  Later, during the contested portion of the trial, the prosecution presented other evidence conflicting with the unit of assignment as alleged in Specifications 1 and 2 of Charge I.   The military judge did not clarify this contradiction.  This lack of clarification was compounded by the military judge’s failure to elicit any evidence to establish whether appellant’s unit in Iraq was subordinate or superior to the unit alleged in the specification, or whether appellant was actually assigned to the unit alleged and otherwise attached to the Iraq unit, or vice versa.

Without a stipulation of fact clarifying the unit of assignment, or any other evidence to establish what relationship existed, if any, between appellant’s Iraq unit and the unit at Fort Polk, we can only guess at whether the terminology of “(Light) (Rear) (Provisional)” of the unit alleged in the AWOL specifications signifies a
relationship with the unit in Iraq sufficient to avoid concerns over double jeopardy.
  However, we will not speculate.
  Accordingly, we find a material variance in the AWOL specifications that substantially prejudiced appellant.
 

This material variance could have been remedied at trial had the military judge conducted a sufficient factual inquiry to establish appellant’s actual unit of assignment at the time of his AWOLs.  Such an inquiry could have been conducted during the providence inquiry after appellant raised a potential discrepancy between the alleged unit of assignment and his actual unit of assignment when he testified he 
was on mid-tour leave from his unit in Iraq.  The discrepancy
 in the unit alleged and appellant’s actual unit of assignment at the time of his AWOLs became clear during the contested portion of trial, at which time the military judge could have reopened the providence inquiry and addressed the variance.
  Because he failed to establish a sufficient factual basis to support a required element of the offense of AWOL, that is, the accused’s actual unit of assignment, we find the military judge abused his discretion in accepting appellant’s guilty plea to the two AWOL offenses.
Many years ago, a member of our court advised that “[a]n unauthorized absence offense . . . does not require detailed allegations and is simple to prove.  Hence, it is not asking too much of the officials preparing the charges and of those prosecuting them to require them to bottom a conviction on accurate allegations and proof.”  United States v. Baumgartner, 42 C.M.R. 829, 832 (A.C.M.R. 1970) (Nemrow, J., dissenting).  We extend this same admonishment to all parties involved at trial.  
CONCLUSION

Based upon the foregoing, the findings of guilty of Specifications 1 and 2 of Charge I, and Charge I are set aside and dismissed without prejudice.  The remaining finding of guilty is approved.  Reassessing the sentence on the basis of the error, in accordance with the principles of United States v. Sales, 22 M.J. 305, 307-309 (C.M.A. 1986), and United States v. Moffeit, 63 M.J. 40, 42-44 (C.A.A.F. 2006), to include the factors identified by Judge Baker in his concurring opinion in Moffeit, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for 120 days, forfeiture of $898.00 per month for eleven months, and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).
Judge BAIME concurs.

JOHNSON, Senior Judge, dissenting:


I respectfully dissent from my esteemed brethren in this case.  “A variance between the organization from which a service member is absent, and the unit which is charged with accounting for him is not always fatal.”  United States v. Vidal, 45 C.M.R. 540, 543-44 (A.C.M.R. 1972) (citing in part United States v. Jack, 22 C.M.R. 25, 27 (C.M.A. 1956)).  I am not convinced under the facts of this case that the nature of the offense was substantially changed to the extent necessary to establish a material variance.  See generally United States v. Finch, 64 M.J. 118, 121 (C.A.A.F. 2006).  However, assuming without deciding that a variance in fact does exist, appellant has failed to demonstrate prejudice.  


“To prevail on a fatal-variance claim, appellant must show that the variance was material and that it substantially prejudiced him.”  Id. at 121 (citations omitted).  Our superior court “has placed an increased emphasis on the prejudice prong, noting that ‘Even where there is a variance in fact, the critical question is one of prejudice.’” Id. (citations omitted).  “A variance can prejudice an appellant by (1) putting ‘him at risk of another prosecution for the same conduct,’ (2) misleading him ‘to the extent that he has been unable adequately to prepare for trial,’ or (3) denying him ‘the opportunity to defend against the charge.’”  United States v. Marshall, 67 M.J. 418, 420 (C.A.A.F. 2009) (citing United States v. Teffeau, 58 M.J. 62, 67 (C.A.A.F. 2003)).

Appellant is in no danger of double jeopardy in this case.  The dates during which appellant was absent without authority are not in dispute; moreover, the record of trial is thorough enough regarding the circumstances surrounding his crimes to protect appellant from subsequent prosecution.  Furthermore, there is no evidence that appellant was unable to adequately prepare for trial, or that he was denied the opportunity to defend against the charge.  To the contrary, appellant pled guilty to the specifications at issue while contesting several others.  Neither appellant nor his defense counsel raised any concerns with the military judge about the unit of assignment listed within the specifications to which he pled guilty.  Appellant’s fears concerning subsequent prosecution are unfounded, and his explanation as to why he was misled during his guilty plea at trial falls short.  My analysis would undoubtedly change in a contested posture, but those are not the facts before me.  In my view, appellant’s claims of prejudice are simply not substantiated, and therefore I would hold there is no fatal variance in this case.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� The MPs apprehended the appellant on the charges for which appellant was otherwise acquitted or had dismissed at his court-martial.  





� The record of trial does not clarify the location of North Fort; however, we assume North Fort is located on Fort Polk based on the testimony of First Sergeant Dempster who testified that he accompanied Department of Army police to pick up appellant at North Fort during his second period of AWOL.    





� Appellee’s brief contains an appellate exhibit of a DA 4187 found in the allied papers to the record of trial reflecting appellant’s reassignment to the 4th BCT (L) (R) (P) (WJKCH1) with a reporting date of 28 May 2008; however, this document appears to have been signed on 14 July 2008, the date of appellant’s return from his second AWOL.   There is no evidence in the record depicting whether appellant had otherwise been properly reassigned or attached to the 4th Brigade Combat Team, 





(continued . . .)


10th Mountain Division (Light) (Rear) (Provisional) prior to 14 July 2008.  “[I]t is obvious that assignments cannot be made retroactively to an organization whether existent or non-existent.”  United States v. Baldwin, 20 C.M.R. 479, 481 (A.C.M.R. 1956).


� We agree with appellate defense counsel that our court’s decision in Murrell supports limiting the holding in United States v. Vidal, 45 C.M.R. 540 (A.C.M.R. 1972) solely to its facts, and that Vidal does not per se preclude a finding of fatal variance when the wrong unit is alleged under Article 86 but the dates of the AWOL are otherwise the same.    


� Under Article 86, UCMJ, the elements of AWOL are:  (1) That the accused absented himself or herself from his or her unit, organization, or place of duty at which he or she was required to be; (2) That the absence was without authority from anyone competent to give him or her leave; and (3) That the absence was for a certain period of time.  Manual for Courts-Martial, United States (2008 ed.), Part IV, para. 10b.


� While not established by the evidence, but within the common knowledge of this 


court, it is a routine practice for deploying units to completely separate court-martial 


convening authority jurisdiction from units left behind (a unit left behind is commonly referred to as a “rear” unit or detachment).  A provisional command with its own separate court-martial convening authority is often established for rear units, and thus such units carry the denotation of (Rear) (Provisional) after the unit name. 





� See generally Murrell, 50 C.M.R. at 795 (refusing to speculate whether the unit charged “US Army Company C, 7th Battalion, 2d Basic Combat Training Brigade, US Army Training Center Armor, Fort Knox, Kentucky” was the same unit as specified on a morning report offered as evidence, that is “Company C, 7th Battalion, 2d Combat Support Training Brigade (1A), SATC Armor, First US Army, Fort Knox, Kentucky,” and finding a fatal variance requiring dismissal of the charge).  





� In 1952, our superior court opined that even when there is variance, the critical question is one of prejudice.  Hopf, 5 C.M.R. at 14.  As part of the test for prejudice, the Hopf court assessed whether the accused is fully protected against another prosecution for the same offense.  Id.  This concern over double jeopardy remains part of the test for determining substantial prejudice.  See generally Marshall, 67 M.J. at 420.  Following Hopf, our court recognized that a subsequent charge of AWOL for the same period but from a different unit was not barred by double jeopardy.  See Barnes, 22 C.M.R. at 442; Robinson, 21 C.M.R. at 382-83.  See also supra n.4 (discussing when a second prosecution for essentially the same AWOL offense may be proscribed).  Again, on the facts before us, we cannot ascertain whether appellant’s Iraq unit and the alleged unit at Fort Polk were related.  This failure of proof compels us to find the units unrelated, thereby prejudicing appellant by placing him at risk of another prosecution for the same conduct.





� In the course of a guilty plea proceeding, “[i]f an accused ‘sets up matter[s] 





(continued . . .)


inconsistent with the plea’. . . the military judge must either resolve the apparent inconsistency or reject the plea.”  Garcia, 44 MJ at 498 (quoting Art. 45(a), UCMJ. See also R.C.M. 910(e) and (h)(2).  However, the “mere possibility” of conflict between an accused's statements and a guilty plea does not necessarily require rejection of the plea. United States v. Logan, 47 C.M.R. 1, 2-3 (1973). Rather, “rejection of the plea [is] require[d] . . . [when] the record of trial show[s] a ‘substantial basis' in law and fact for questioning the guilty plea.” United States v. Prater, 32 MJ 433, 436 (C.M.A. 1991).  





� We are not holding that the accused set up a matter inconsistent with his plea that required rejection of the plea.  Rather, we are using the discrepancy to emphasize the military judge’s failure to elicit a sufficient factual predicate to support the appellant’s actual unit of assignment at the time of his AWOLs.
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