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SULLIVAN, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of rape (three specifications), forcible sodomy (four specifications), and obstruction of justice, in violation of Articles 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 925, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for thirteen years, forfeiture of all pay and allowances, and reduction to Private E1.  The case is submitted to us for review under Article 66, UCMJ.  Although we disagree with appellant’s assertions of error, we note an error not raised by appellant:  some of the offenses of which appellant was convicted were barred by the statute of limitations [hereinafter SL].   

BACKGROUND
Appellant raped and sodomized two girls:  first, his adopted daughter A.D. over a period of years from 1998 when she was thirteen years old until the family separated in 2002; then, in 2004, A.C.D., the twelve year-old daughter of his live-in girlfriend.  We need not discuss appellant’s rape and forcible sodomy of A.C.D. because we find no issues with respect to those offenses.  

The five offenses against A.D., however, require discussion and relief; those offenses came to light as the government investigated and prepared for appellant’s court-martial for the crimes against A.C.D.  Appellant adopted A.D. as a baby in 1985.  During the course of A.D.’s childhood, the family moved multiple times pursuant to military orders.  From 1994 until May 1999, appellant was stationed at Fort Hood, Texas, and from May 1999 until October 2002 served at Fort Lewis, WA.  Appellant was alleged to have committed sexual misconduct over these periods of time.  

Appellant was charged with two specifications of raping A.D. between 1994 and 2002 (Specifications 1 and 2 of Additional Charge I).  The specifications were divided for the appropriate periods at Forts Hood and Lewis.  In addition, appellant was charged with three specifications of sodomy of A.D similarly divided by time periods at those two installations.  The first two specifications alleged forcible sodomy of A.D. as a victim under the age of sixteen between November 1998 to October 2001 (Additional Charge II, Specifications 1 and 2).  The third sodomy specification encompassed the approximately year-long period, from October 2001 to October 2002, in which the family lived at Fort Lewis and A.D. was over the age of sixteen (Specification 3 of Additional Charge II).  The Charge Sheet (DD Form 458) for the Additional Charges was received by the summary court-martial convening authority on 4 May 2006.  No statute of limitations issue was raised at trial or on appeal.
LAW

Prior to 2003, the SL under Article 43(b)(1), UCMJ, for sodomy was five years from receipt of sworn charges by the appropriate summary court-martial convening authority.
  Congress, however, amended Article 43(b)(1), UCMJ, in 2003 to revise the SL for listed “child abuse offense[s],” including sodomy in violation of Article 125, UCMJ.
  See National Defense Authorization Act for FY 2004, Pub. L. No. 108-136, §551, 117 Stat. 1392, 1481 (2003).  Under the revision, the new SL for child abuse offenses does not expire until the victim reaches the age of twenty-five years.  See Article 43(b)(2)(A), UCMJ.  Our superior court in United States v. Lopez de Victoria, 66 M.J. 67 (C.A.A.F. 2008), concluded the 2003 congressional SL extension for a child sex abuse offense does not apply retroactively to cases which arose prior to the amendment of Article 43, UMCJ.  For the reasons discussed below, certain specifications of which appellant were convicted are affected by our superior court’s ruling in Lopez de Victoria.
DISCUSSION

Appellant did not move to dismiss either Specification 1 or 2 of Additional Charge II under Rule for Court-Martial 907(2)(B) [hereinafter R.C.M.], nor did the military judge inform appellant of the right to assert the SL as a bar to trial, as mandated by R.C.M. 907(2)(B), most likely because appellant’s court-martial was conducted well over a year before our superior court’s ruling in Lopez de Victoria.  It is a long-established rule of military law, however, that no waiver of the right to plead the SL will be imposed “when the record does not disclose that [the accused] was aware of the right.”  United States v. Salter, 20 M.J. 116, 117 (C.M.A. 1985) (citation omitted); United States v. Thompson, 59 M.J. 432, 439  (C.A.A.F. 2004) (“The military judge has an affirmative obligation to advise an accused of the right to assert the statute of limitations, and must determine that any waiver of the statute of limitations bar is both knowing and voluntary.”).  Where, as here, the record is silent on waiver of the SL and the defense “vigorously contest[s] the charges clearly affected” by the SL, there has been no showing of the required knowing and voluntary waiver.  United States v. Moore, 32 M.J. 170, 173 (C.M.A. 1991).  Accordingly, we conclude the SL bar has not been waived.


We now apply the SL as defined in Lopez de Victoria to Specifications 1 and 2 of Additional Charge II.  Because the entire period alleged in Specification 1 of Additional Charge II occurred more than five years before the summary court-martial convening authority received the applicable DD Form 458, we set aside and dismiss that specification.  

As to Specification 2 of Additional Charge II, which alleged forcible sodomy on divers occasions on a person under sixteen years between on or about 10 May 1999 and on or about 4 October 2001, it is possible that some of the charged period is barred by the SL and some is not.  We therefore consider whether we may cure any prejudice to appellant by either amending Specification 2 of Additional Charge II to reflect an inception date not affected by the SL or authorize a rehearing on that specification.  
In United States v. Glenn, appellant was charged with committing sodomy upon his daughter “between about August 1982 and about August 1985.”  29 M.J. 696, 699 (A.C.M.R. 1989).  The existing SL barred prosecution of any offenses occurring prior to 16 September 1984.  The evidence of record established that acts of sodomy occurred, but did not establish the dates the acts took place.  Our court set aside the conviction because we lacked the ability to determine whether any of the acts occurred at a time within the statute of limitations.  Id. at 699; see also United States v. Babcock, 10 M.J. 503 (N.M.C.M.R. 1980). 
We are confronted with a similar issue to that decided in Glenn.  Clearly, the record indicates one or more acts of sodomy occurred; however, the evidence does not sufficiently establish the precise date for any single act.
  We are unable to determine whether any act occurred outside of the SL.  On the state of this record, the sodomy of which appellant was convicted could just as likely have occurred prior to 4 May 2001 as on or after 4 May 2001.  Accordingly, we are unable in law or fact to affirm the finding of guilty as to Specification 2 of Additional Charge II.  
CONCLUSION

We set aside the findings of guilty and dismiss Specifications 1 and 2 of Additional Charge II.  On consideration of the entire record, including the assigned errors and those issues noted by appellate defense counsel as personally specified by the appellant, we hold the remaining findings of guilty correct in law and fact and affirm.  
As the “sentencing landscape” has changed, we cannot be reasonably certain what sentence might have been adjudged and approved for the remaining offenses.  See United States v. Moffeit, 63 M.J. 40, 43 (C.A.A.F. 2006) (Baker, J., concurring) (citation omitted); see also United States v. Sales, 22 M.J. 305 (C.M.A. 1986).  Accordingly, the sentence is set aside.  The record of trial is returned to the Judge Advocate General for submission to the same or a different convening authority for a sentence rehearing on the remaining findings.
Senior Judge HOLDEN and Judge HOFFMAN concur.
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Clerk of Court
� Because rape carries a maximum punishment of death, Manual for Courts-Martial, pt IV, para 45.e.(1)(b), it “may be tried and punished at any time without limitation.”  Article 43(a), UCMJ; see also United States v. Rollins, 61 M.J. 338, 342 (C.A.A.F. 2005).  Accordingly, we do not address and need not disturb the rape findings.


� Subsequent legislation further revised the SL expiration to the life of the child.  National Defense Authorization Act for FY 2007, Pub. L. No. 109-163 § 553, 119 Stat. 3136, 3264.  That further revision became effective October 2007 and is not relevant to the current case.  


� The lack of precision in the witnesses’ testimony, the failure by trial counsel to clarify the dates and times for the offenses, and the absence of any sua sponte action by the military judge are understandable given appellant’s court-martial was conducted over a year prior to our superior court’s ruling in Lopez de Victoria.  
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