CASE – ARMY 9801088


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

WRIGHT, CAIRNS, and CHAPMAN 

Appellate Military Judges

UNITED STATES, Appellee

v.

Sergeant First Class MARIO E. CASE

United States Army, Appellant

ARMY 9801088

United States Army South

P. L. Johnston (arraignment) and D. L. Wilkins (trial), Military Judges

For Appellant:  Captain Brian S. Heslin, JA (argued); Colonel Adele H. Odegard, JA; Lieutenant Colonel David A. Mayfield, JA; Major Jonathan F. Potter, JA; Captain David S. Hurt, JA (on brief); Lieutenant Colonel E. Allen Chandler, Jr., JA; Major Imogene M. Jamison, JA.

For Appellee:  Captain Tami L. Dillahunt, JA (argued); Colonel Steven T. Salata, JA; Lieutenant Colonel Margaret B. Baines, JA; Captain Braulio Mercader, JA (on brief); Major Paul T. Cygnarowicz, JA.

26 July 2002

-----------------------------------------

MEMORANDUM OPINION
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CHAPMAN, Judge:


A military judge sitting as a general court-martial convicted the appellant, contrary to his pleas, of larceny of government tires (four specifications), in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].
  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to Private E1.


The case is before this court for review pursuant to Article 66, UCMJ.  The appellant raises three assignments of error.  We agree with the appellant’s assertion that the evidence supporting his conviction of all four larcenies is factually insufficient, thus requiring dismissal of the charge and all specifications.  Our holding obviates the need to address the remaining assignments of error and those matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).

BACKGROUND


The government’s circumstantial case against the appellant is characterized by conjecture and suspicion.  The government’s theory of guilt is that the appellant used his position as the motor pool sergeant of a consolidated motor pool to requisition tires from within the military supply system, or to have others requisition tires on his behalf.  Theoretically, the appellant would then divert the tires for his own, unspecified use.  The evidence ostensibly implicating the appellant to these thefts is based primarily on the testimony and documents summarized below:

(1)  Requests for Issue or Turn-In, DA Forms 2765-1 (Requisition cards) indicated that the appellant’s unit requisitioned certain tires of unusual size from the local military supply facility;

(2)  A computer-generated report
 and the testimony of a maintenance support supervisor who worked in the motor pool, Staff Sergeant (SSG) B, revealed that the unit failed to turn-in the tires replaced by the new requisitioned tires, or failed to justify why no turn-in occurred;

(3)  Inconclusive evidence that the appellant, when confronted with discrepancies in the Overaged Reparable Items Report, wrongfully made entries on that form to show that no turn-in was required;

(4)  SSG B’s inability to account for or locate some of the tires purportedly issued to the motor pool during a limited search;

(5)  SSG B’s testimony that he believed the appellant’s signature appeared on two of the requisition cards authorizing issue of tires to the unit’s motor pool;

(6)  SSG B’s testimony that the signature of the individual who actually picked up tires from the warehouse on one specific occasion “look[ed] something like” the appellant’s signature;

(7)  Arguably suspicious and unusual behavior by the appellant who, while in a leave status, personally made a “disk drop”
 to the supply warehouse—a task he did not normally perform;

(8)  Testimony by a Specialist V that, while accompanying the appellant as a driver during this “disk drop,” he witnessed warehouse personnel loading tires onto the government vehicle assigned to the appellant’s motor pool.  He later observed the appellant returning with the vehicle devoid of any tires;  

(9)  An unusual appearance and subsequent disappearance of some tires in the motor pool office area; and

(10)  Perceptions and rumors from within the unit that the appellant had requisitioned tires that had not turned up in the unit.

ANALYSIS


It is the duty of this court to determine the factual sufficiency of the evidence used to convict the appellant.  UCMJ art. 66(c).  When testing for factual sufficiency, this court must, after weighing the evidence and making allowances for not having observed the witnesses, be convinced that an accused is guilty beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987); United States v. Scott, 40 M.J. 914, 917 (A.C.M.R. 1994), aff’d, 42 M.J. 457 (1995).  In this case, we are not convinced beyond a reasonable doubt that the appellant “wrongfully took, obtained, or withheld” tires from the possession of the U.S. Government for his own use or benefit.  See Manual for Courts-Martial, United States (2000 ed.), Part IV, para 46a.

There is no convincing evidence that any tires were stolen, let alone stolen by the appellant.  No stolen property was ever recovered.  There was no unit inventory initiated in an attempt to account for any stolen or missing tires.  No issuing clerk from the supply facility was called to conclusively identify the individual or individuals who picked up tires purporting to go to the appellant’s motor pool.  We cannot reasonably infer from the circumstantial evidence presented by the government that the appellant committed the charged offenses.


Although the appellant’s unusual and sometimes suspicious behavior could lead one to suspect that he was somehow involved in some type of illegal activity, the government failed to prove its case against the appellant beyond a reasonable doubt.  Therefore, we hold that the evidence is factually insufficient to sustain the appellant’s conviction of any of the charged larcenies.

DECISION

The findings of guilty and the sentence are set aside.  The charge is dismissed.


Chief Judge WRIGHT and Senior Judge CAIRNS concur.
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MARY B. DENNIS







Deputy Clerk of Court

� The appellant was acquitted of wrongful appropriation of a government vehicle (three specifications), in violation of Article 121, UCMJ.





� Requisition cards, in effect, bypassed the normal procedure to requisition high priority items through the computer.





� The “Overaged Reparable Items Report” is a computer-generated report produced by the Standard Army Retail Supply System that depicts the flow of supplies issued to a unit and accounts for turn-in of like items for repair or purge from the supply system.





� A “disk drop” is where supply requisitions are placed on a diskette and physically taken to a supply support activity for processing.
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