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MEMORANDUM OPINION
---------------------------------

This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

GALLUP, Senior Judge:
	
A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of rape and adultery, in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §920 and 934 [hereinafter UCMJ]. The panel sentenced appellant to a dishonorable discharge, one year of confinement, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority only approved eleven months of confinement, but otherwise approved the sentence as adjudged.  This case is before the court for review pursuant to Article 66, UCMJ.  

Appellant asserts, inter alia, the evidence is factually insufficient to support his conviction of rape.  We agree.  Put simply, we are not convinced beyond a reasonable doubt that the act of sexual intercourse was done by force and without consent.  We will grant appropriate relief in our decretal paragraph.
FACTS

At the time of the alleged offense, appellant was a married, thirty-five-year-old, non-commissioned officer (NCO) assigned to the 24th Quartermaster Detachment in Vicenza, Italy.  During the week of 9 April 2006, appellant went on temporary duty to a Safety Officer’s Course in Vilseck, Germany.  His platoon leader, Second Lieutenant (2LT) Patrick Mireur, and another NCO from his unit, Sergeant (SGT) Matthew Eakes, also attended the course.  The three soldiers stayed in lodging located in Sulzbach-Rosenberg, Germany. 

While at the Safety Officer’s Course, appellant and 2LT Mireur met 2LT Danielle Diaz and 2LT AB.  Second Lieutenant AB, an unmarried twenty-three-year-old platoon leader assigned to the 4/12 Combat Aviation Battalion (CAB) in Katterbach, Germany, was the only individual from her unit who attended the Safety Officer’s Course.  Other members of her unit, including Staff Sergeant (SSG) Herman Robinson, were also in Vilseck during the same time period, but attending a different course.  The members of the 4/12 CAB stayed in lodging located in Konigstein, Germany.  

After class on 11 April 2006, 2LT Mireur invited his “side of the class” to go out for drinks near his hotel in Sulzbach-Rosenberg.  Second Lieutenant AB, along with appellant and SGT Eakes, accepted the invitation.  Second Lieutenant Diaz initially expressed interest in going out with the group but ultimately declined.  Second Lieutenant Diaz, however, offered to pick up 2LT AB and give her a ride back to the hotel if 2LT AB became too intoxicated to drive.    

Prior to leaving post after class, 2LT AB stopped at the Post Exchange (PX).  While at the PX, 2LT AB saw appellant in the DVD section and the two engaged in a friendly conversation about movies and their plan to meet up and go out later that evening.

	After leaving the PX, 2LT AB drove to her hotel and prepared to go out.   Second Lieutenant AB then drove to Sulzbach-Rosenberg and met appellant, SGT Eakes, and 2LT Mireur at their hotel.  At approximately 1930, the group went to a local bar, drank beer, and socialized.  The conversation included discussions about the Safety Officer’s Course, experiences in the Army, and the differences between hospitality in the northern and southern United States.  Approximately an hour and one-half later, the group decided to leave the bar and go to a traditional German restaurant for dinner.  While eating dinner, the group continued to socialize and drink beer.  Appellant referred to 2LT AB as “sweetie” on at least one occasion and also stated he was writing a song to “woo a woman.” 
	
	After dinner, the group went back to the first bar, but the bar was closed.  A bar located in the basement of the same building, however, was open so the group decided to go to the basement bar.  The four soldiers continued to socialize and drink alcoholic beverages over the course of the next one to two hours.  At some point, SGT Eakes bought a novelty sex toy from a machine located in the men’s restroom and showed it to the other members of the group.  The group laughed and joked about the toy.  Later, 2LT Mireur also purchased a novelty sex toy and showed it to the group.  

At approximately 0050, on 12 April 2006, 2LT AB stepped outside the second bar and called 2LT Diaz.  Second Lieutenant AB felt too intoxicated to drive back to her hotel and asked 2LT Diaz for a ride.  In total, 2LT AB drank three beers, four mixed drinks, and a shot of tequila over approximately five and one-half hours.  Second Lieutenant Diaz offered to pick 2LT AB up if she “was done hanging out.”  Second Lieutenant AB responded that she would “get back to [2LT Diaz]” later.  Second Lieutenant AB, however, returned to the bar and informed the group she would not be able to get a ride home.  The group discussed possible alternatives. Appellant said that 2LT AB could sleep in his hotel room and he could sleep in 2LT Mireur’s room because 2LT Mireur had an unoccupied bed.  Second Lieutenant AB agreed and the group prepared to leave.  Appellant paid for his drinks, 2LT AB’s drinks, and a couple of SGT Eakes’ drinks, and the group then left the bar.

When they arrived at the hotel, the group went to 2LT Mireur’s room and talked for approximately ten or fifteen minutes.  Eventually, 2LT AB indicated she was intoxicated and ready to go to bed.  Appellant then walked 2LT AB to his hotel room and showed her the general layout of the room.  

After showing 2LT AB the layout and giving 2LT AB the key, appellant sat down on the bed and removed his guitar from its case.  Appellant began playing the guitar and offered to teach 2LT AB to play.  Second Lieutenant AB agreed and sat down on the bed next to appellant.  Appellant then handed the guitar to 2LT AB and physically placed her fingers on the guitar strings and showed her how to play a few chords.  Second Lieutenant AB remarked “the guitar is like a woman’s body,” because the top part of the guitar is where the action takes place and the bottom part is where the sound comes out, or words to that effect.  Following this comment, appellant asked 2LT AB if he could kiss her.  Second Lieutenant AB agreed, but stated appellant could only kiss her on the cheek.  Appellant kissed 2LT AB on the cheek and then left the room.  

Appellant returned to 2LT Mireur’s room and prepared to go to sleep.  Second Lieutenant Mireur then stated he was going to check on 2LT AB to ensure she set her alarm.  Second Lieutenant Mireur, wearing only his boxer shorts and prescription glasses, went to 2LT AB’s room.  When he arrived, 2LT AB noticed 2LT Mireur’s penis was erect and asked if he was excited.  Second Lieutenant Mireur responded affirmatively.  Second Lieutenant Mireur and 2LT AB began kissing on the bed and then 2LT Mireur asked 2LT AB if he could masturbate in front of her.  Second Lieutenant AB agreed.  While 2LT Mireur was masturbating, 2LT AB touched or grabbed 2LT Mireur’s penis.  After 2LT Mireur ejaculated, 2LT AB wiped the semen on the sheets of the bed and the two began kissing again.     

During the tryst between 2LT Mireur and 2LT AB, appellant knocked on the door and entered the room to get a bottle of water.  When appellant entered, 2LT AB covered herself with the sheets of the bed.  Appellant turned on the light in the bathroom, got a bottle of water, and left the room. 

After appellant left, 2LT AB and 2LT Mireur continued to kiss and engaged in other sexual activities.  Second Lieutenant Mireur inserted his fingers into 2LT AB’s vagina and performed oral sex on 2LT AB.  As 2LT Mireur digitally penetrated 2LT AB and performed oral sex, 2LT AB instructed 2LT Mireur on “areas to focus on.”  Second Lieutenant AB also performed oral sex on 2LT Mireur, and during the act, 2LT Mireur ejaculated into 2LT AB’s mouth.

At some point, 2LT Mireur decided to leave the room.  Second Lieutenant AB wanted 2LT Mireur to stay, but 2LT Mireur told 2LT AB that she needed to get some sleep and indicated they could “continue” the next day or later in the week.  Second Lieutenant Mireur then left and returned to his room.  

When 2LT Mireur got back to his room, he told appellant about the rendezvous.  Second Lieutenant Mireur informed appellant that he did not have sexual intercourse with 2LT AB.  In a joking manner, appellant told 2LT Mireur that he was “disappointed,” and said if he were in the same situation, he would have had sexual intercourse with 2LT AB.  After a short discussion, 2LT Mireur and appellant went to sleep.

At an undetermined time, appellant woke up and went back to 2LT AB’s room to get another bottle of water.  Appellant was wearing sweatpants and brief underwear; but was not wearing glasses.  Appellant walked directly to the area where the water was located, approximately two feet from the bed.  Second Lieutenant AB, who was awakened when appellant entered the room, sat up in the bed and said something unintelligible.  Appellant could not hear what she said, so he bent down and asked 2LT AB whether she was all right.  When appellant bent down, 2LT AB began kissing him.  Appellant returned the kiss and then climbed into bed with 2LT AB.

Appellant continued to kiss 2LT AB on the mouth, neck, and shoulders.  After kissing for an indeterminate time, appellant began to fondle 2LT AB’s vagina.  Second Lieutenant AB did not protest or attempt to stop appellant.   Moments later, appellant took off 2LT AB’s underwear.  Again, 2LT AB did not protest or resist.  Appellant then positioned himself in between 2LT AB’s legs.  Appellant took down his sweatpants and underwear and then inserted his penis into 2LT AB’s vagina, again without any verbal or physical resistance.  The sexual intercourse lasted for five or ten seconds and appellant ejaculated.

After sexual intercourse, 2LT AB touched her vaginal area and felt a hot liquid.  Second Lieutenant AB told appellant, “go find a condom,” or “next time use a condom.”  Appellant did not respond.  Second Lieutenant AB then told appellant again, “go find a condom,” or “next time use a condom.”  Appellant got up, sat on the side of the bed, began rubbing 2LT AB’s temples and face, and told 2LT AB to relax.   Second Lieutenant AB testified that appellant also made a comment referencing their earlier conversation about a guitar being like a woman’s body.  It was only at this point, according to 2LT AB, that she determined her visitor was appellant and not 2LT Mireur.  Nevertheless, despite a startling “discovery,” which 2LT AB testified “shocked” her so much that she was “scared,” 2LT AB did not say anything to appellant or attempt to leave the room.  Rather, 2LT AB fell asleep and appellant eventually returned to 2LT Mireur’s room and went to bed.    

Later, 2LT AB woke up and went to the bathroom.  While urinating, she felt pain in her vaginal area and noticed blood on the toilet paper she used.  She then walked into the bedroom and observed blood on the sheets of the bed.  At that point, 2LT AB “became really scared.”  Second Lieutenant AB got dressed, took the bloody sheets, left the hotel, and went to her car.      

At approximately 0345, 2LT AB called 2LT Diaz; however, 2LT Diaz did not answer the telephone.  After several unsuccessful attempts to contact 2LT Diaz, 2LT AB drove back to her hotel in Konigstein, Germany.  As she was driving back to her hotel, 2LT AB called her platoon sergeant, SSG Robinson, and asked to speak with him.  SSG Robinson, who was staying in a hotel next to 2LT AB’s, agreed to meet 2LT AB outside his hotel.   

Staff Sergeant Robinson met 2LT AB at approximately 0410.  Initially, 2LT AB was quiet and did not disclose anything to SSG Robinson.  Staff Sergeant Robinson then asked 2LT AB a series of questions.  After he asked 2LT AB, “are you pregnant,” 2LT AB started to cry.  Eventually, 2LT AB told SSG Robinson that appellant had raped her.  She explained that prior to the alleged rape she went out to dinner with 2LT Mireur and then, later, two NCOs met them for drinks.  

Staff Sergeant Robinson encouraged 2LT AB to report the incident to military police.  Second Lieutenant AB, however, chose to contact the company commander, and the company commander reported the incident to military police.  Second Lieutenant AB testified that “[SSG] Robinson was the final push for [her] to decide to report the incident.”

At 0750, Dr. Timothy Caffrey conducted a sexual assault examination of 2LT AB.  Prior to the physical exam, Dr. Caffrey asked 2LT AB a number of questions, including whether or not coercion – such as a knife, gun, or verbal threats – was used against her.  Second Lieutenant AB told Dr. Caffrey that coercion was not used.  Dr. Caffrey also conducted a physical exam, which revealed an abrasion on the opening of 2LT AB’s vagina.  Dr. Caffrey testified that the abrasion was consistent with penetration in a setting where there was not sufficient lubrication, but he could not determine if a penis or finger caused the abrasion. 

After the sexual assault examination, 2LT AB gave a sworn statement to military investigators.  Second Lieutenant AB did not disclose in the sworn statement that she kissed the alleged perpetrator just prior to sexual intercourse nor did she disclose a belief that the individual who entered the room was 2LT Mireur, not appellant.

LAW 

Article 66(c), UCMJ, requires this court to conduct a de novo review of the factual sufficiency of the evidence.  In conducting our analysis we are required “to evaluate not only the sufficiency of the evidence but also its weight.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  

In this case, the credibility of the witnesses is a paramount factor in analyzing the factual sufficiency of the rape conviction.  Article 66(c), UCMJ, explicitly states we should “recognize that the trial court saw and heard the witnesses” (emphasis added).  In United States v. Turner, our superior court applied the language of Article 66(c), UCMJ, and clearly articulated the test for factual sufficiency.  The Court held that “[f]or factually sufficiency, the test is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, [this court is] convinced of [appellant’s] guilt beyond a reasonable doubt.”  Turner, 25 M.J. at 325 (emphasis added).  While we are cognizant of the fact that the panel observed and evaluated the live testimony at trial, and ultimately found 2LT AB’s testimony more credible than appellant’s, we are not bound by their determination.  We must conduct a de novo review of the evidence, “making allowances for not having personally observed the 
witnesses . . . .”  See id.  

The two elements of rape under Article 120, UCMJ are:  (1) that the accused committed an act of sexual intercourse; and (2) that the act of sexual intercourse was done by force and without consent.  Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 45c(1)(b).[footnoteRef:2]  In this case, it is undisputed that appellant and 2LT AB had sexual intercourse.  The sole question before this court is whether the evidence was sufficient to prove the second element.   [2:  Appellant’s charged offenses occurred prior to the effective date of the revision to Article 120, UCMJ, which applies to offenses that occur on or after 1 October 2007.] 

Although listed in a single element, and often intertwined, the discussion section and case law “make clear” the second element of rape under Article 120, UCMJ, is actually composed of two separate components – force and lack of consent.  United States v. Leak, 61 M.J. 234, 245 (C.A.A.F. 2005) (citing United States v. Simpson, 58 M.J. 368, 377 (C.A.A.F. 2003)).  These two elements are frequently allied with regard to proof as the evidence presented on the issue of force may also prove lack of consent.  The discussion section of Article 120, UCMJ, highlights the relationship between force and lack of consent:

Force and lack of consent are necessary to the offense. Thus, if the victim consents to the act, it is not rape. The lack of consent required, however, is more than mere lack of acquiescence.  If a victim in possession of his or her mental faculties fails to make lack of consent reasonably manifest by taking such measures of resistance as are called for by the circumstances, the inference may be drawn that the victim did consent.  Consent, however, may not be inferred if resistance would have been futile, where resistance is overcome by threats of death or great bodily harm, or where the victim is unable to resist because of the lack of mental or physical faculties.  In such a case there is no consent and the force involved in penetration will suffice.  All the surrounding circumstances are to be considered in determining whether a victim gave consent, or whether he or she failed or ceased to resist only because of a reasonable fear of death or grievous bodily harm.

MCM pt. IV, para. 45.c.(1)(b).  

The interplay between force and lack of consent is further illustrated by their legal definitions.   Military law has recognized two types of force – actual and constructive.  See United States v. Hicks, 24 M.J. 3, 6 (C.M.A. 1987).  Actual force is defined as “the physical force used to overcome a victim’s lack of consent.”  Leak, 61 M.J. at 246 (citing United States v. Palmer, 33 M.J. 7, 9 (C.M.A. 1991)).  Stated slightly differently, actual force is the “brute force which is used to overcome or prevent the victim’s active resistance.”  Palmer, 33 M.J. at 9.  In cases where actual force is present, more than the incidental force involved in penetration is required.  United States v. Bonano-Torres, 31 M.J. 175, 179 (C.M.A. 1990).  

Conversely, in cases involving constructive force, mere penetration is required to prove rape.  Constructive force occurs when “intimidation or threats of death or physical injury make resistance futile.”  Palmer, 33 M.J. at 9.  Constructive force may also consist of expressed or implied threats of bodily harm.  Hicks, 24 M.J. at 6 (citations omitted).  Simply put, when constructive force is established, there is no consent.  

Just as the concept of force involves varying definitions so does the concept of consent.  Actual consent means consent not only to the act of intercourse, but also consent “based on the identity of the prospective partner.”  United States v. Booker, 25 M.J. 114, 116 (C.M.A. 1987).   In circumstances where the victim fails to give actual consent, the amount of force required to consummate the rape is mere penetration.  A victim who is not in control of his or her physical or mental facilities cannot provide actual consent to the act of intercourse or to the prospective partner.  Furthermore, if deception causes a misunderstanding as to the act of intercourse or to the prospective partner, “there is no legally-recognized consent because what has happened is not that for which consent was given.”[footnoteRef:3]  Id. (quoting Perkins, Criminal Law (hereinafter Perkins), 214-216 (3d ed. 1982)).  [3:  This legal principle is referred to as fraud in the factum.  Fraud in the inducement, on the other hand, does not negate consent and is defined as “deception related not to the thing done, but merely to some collateral matter.”  Booker, 25 M.J. 116 (quoting Perkins, at 214-216).  In a rape case, “it is not necessary that a woman know the true identity of her sexual partner or know anything about him in order to consent, ‘but she must be agreeable to the penetration of her body by a particular ‘membrum virile’.’” United States v. Traylor, 40 M.J. 248, 249 (C.M.A. 1994) (citing Booker, 25 M.J. at n.2).] 


As our superior court noted, “the essence of the offense” of rape is “sexual intercourse against the will of the victim.”  Leak, 61 M.J. at 246.  Whether the elements of force and lack of consent are met is based upon the totality of the circumstances presented in the case.  United States v. Cauley, 45 M.J. 353, 356 (C.A.A.F. 1996).  

DISCUSSION

In conducting our analysis, we must review the totality of the circumstances and especially the credibility of 2LT AB, to determine if the evidence presented at trial proved beyond a reasonable doubt that the act of sexual intercourse was accomplished by force and without consent.	

Credibility of 2LT AB

	In order for this court to find the evidence factually sufficient, we must unreservedly accept 2LT AB’s version of the facts.  The evidence as a whole, however, raises serious questions regarding 2LT AB’s credibility.  Significant portions of her testimony were evasive and contradicted by other facts in the record.  Furthermore, 2LT AB’s statements and actions shortly after the alleged rape demonstrated a clear motivation to avoid responsibility and minimize her potential culpability for fraternization.

	Second Lieutenant AB’s testimony concerning the reason she stayed at appellant’s hotel is questionable and is directly contradicted by 2LT Diaz, an unbiased witness.  Second Lieutenant AB claimed the reason she elected to stay the night at appellant’s hotel was because she was too intoxicated to drive and 2LT Diaz refused to pick her up.  Second Lieutenant Diaz, on the other hand, testified she offered to pick 2LT AB up if she was “done hanging out” and 2LT AB responded that she would “get back to [2LT Diaz]” later; yet 2LT AB then went back to the bar and told appellant, 2LT Mireur, and SGT Eakes that she did not have a ride home.  Second Lieutenant AB’s deception raises questions concerning her motivations on the night of the alleged rape and her overall credibility. 

Similarly, 2LT AB testified in great detail about the events that transpired over the course of the evening and her actions after the alleged rape; but her inability to recall major events that occured during her encounter with 2LT Mireur typifies the problematic nature of her testimony.  Specifically, she could not remember touching 2LT Mireur’s penis, 2LT Mireur touching her vagina, giving oral sex to 2LT Mireur, or receiving oral sex from 2LT Mireur.  When asked direct questions about these events, she responded, “it may have happened.”  Similarly, when asked if appellant fondled her vagina prior to sexual intercourse, she responded, “it is possible.”   She ultimately admitted appellant fondled her vagina after being confronted with her prior sworn statement.  Second Lieutenant AB inexplicably forgot or purposely evaded questions that would have demonstrated her level of participation in sexual activity.  This must give us serious pause in relying on her testimony concerning the sexual encounter with appellant.

	Second Lieutenant AB’s statements after the alleged rape also evinced an apparent desire to avoid personal responsibility for fraternizing with enlisted soldiers.  Although 2LT AB knew she was going to go out with two NCOs, spoke with appellant about their evening plans at the PX prior to going out, and did, in fact, meet appellant, SGT Eakes and 2LT Mireur at their hotel, 2LT AB told SSG Robinson after the alleged rape that she went out to dinner with 2LT Mireur.  She then claimed appellant and SGT Eakes met her and 2LT Mireur later for drinks.  Second Lieutenant AB’s unwillingness to be forthcoming in the hours after the alleged rape throws her subsequent trial testimony into question.

Furthermore, 2LT AB’s sworn statement, given the day after the alleged rape, omitted critical facts relevant to the government’s case, omissions which were used to impeach her testimony at trial and are inexplicable if we are to accept her trial testimony as sufficiently credible to support appellant’s conviction.  In the sworn statement, 2LT AB failed to mention she kissed the alleged perpetrator, voluntarily, just prior to the alleged rape.  This fact was relevant to the issue of consent but was notably absent from the sworn statement.  In addition, 2LT AB neglected to mention in her sworn statement that she believed 2LT Mireur, not appellant, entered her room prior to the alleged rape.  This undisclosed fact supported the government’s theory that appellant deceived 2LT AB.

Government Theories

At trial, the government presented two alternative theories in an attempt to establish the element of force and lack of consent.  First, the government averred 2LT AB could not consent because the intercourse happened so quickly.  In the alternative, the government argued that, even if the panel found 2LT AB consented, her consent was invalid because appellant tricked her into believing he was 2LT Mireur.  On appeal, the government focuses primarily on the second theory and argues appellant fraudulently misrepresented himself as 2LT Mireur thereby negating consent as a matter of law.[footnoteRef:4]   [4:  The government did not argue at trial or on appeal that 2LT AB was too intoxicated to give consent.  Based upon 2LT AB’s detailed testimony and her actions prior to and following the alleged rape, we are convinced she had the ability to manifest her lack of consent.
] 


The focus of both government theories is lack of consent.  Under either theory, the level of force required to prove rape was mere penetration.  Based on the facts of this case, the panel could find the essential elements of rape and reach a guilty verdict under either theory.  Consequently, we will examine both theories independently in reviewing the factual sufficiency of the evidence.

Lack of Consent to Sexual Intercourse

The government’s first theory – that the sexual intercourse occurred so quickly that 2LT AB could not consent – is factually unsupported by the record, implausible, and, quite simply, not credible.  The evidence of lack of consent to sexual intercourse is also insufficient in other respects.  

When an alleged victim, such as 2LT AB, is in control of her physical and mental faculties, an inference may be drawn that a victim consented if she fails to reasonably manifest her lack of consent.[footnoteRef:5]  Such measures can be verbal, physical, or a combination of the two.  Leak, 61 M.J. at 246.  Resistance, in any form, is not a necessary element of rape, but may “be probative on the issue of consent.”  Id.  [5:  This inference, however, cannot be drawn where resistance would have been futile, or where resistance is overcome by threats of death or great bodily harm.  The record is devoid of any evidence that appellant threatened 2LT AB, or that resistance would have been futile.
] 


The evidence overwhelmingly supports the conclusion that 2LT AB was in control of her mental and physical faculties at the time of the alleged rape.  Although she consumed alcohol in the hours preceding the alleged rape, 2LT AB testified, in detail, about her recall of the events leading up to and surrounding the alleged rape.     

The evidence is undisputed that 2LT AB did not manifest a lack of consent, either verbally or physically, prior to the act of sexual intercourse.  In fact, 2LT AB actively participated in the sexual activity prior to intercourse, to include kissing appellant and permitting appellant to fondle her vagina.  Second Lieutenant AB also permitted appellant to take off her underwear and did not protest as appellant positioned himself between her legs.  Appellant then inserted his penis into 2LT AB’s vagina for five to ten seconds.  Although the sexual intercourse occurred for a relatively short period of time, five or ten seconds is an extended enough period of time for an individual to manifest a lack of consent verbally and/or physically.  Second Lieutenant AB, however, did not do so. 

At trial, the government pointed to 2LT AB’s testimony that she said “ow, that hurt” as evidence of lack of consent.  Not only was this statement after the intercourse was completed, but that statement, in and of itself, is not an affirmative declaration expressing a lack of consent.  Rather it is a verbalization of a physical sensation that is ambiguous and inconclusive with respect to 2LT AB’s consent. [footnoteRef:6]   [6:  Even if 2LT AB’s statement was an affirmative declaration of consent, or conversely, a manifestation of her lack of consent, we are mindful that a victim’s retroactive consent or lack thereof “has no effect on the accused’s guilt” in a situation where the victim does not know with whom she is having sexual intercourse.  United States v. Hughes, 48 M.J. 214, 216 (citing United States v. Traylor, 40 M.J. at 248).  In such a situation, the rape is complete upon penetration.  Id.   
        ] 


Other statements by 2LT AB about the event subsequent to the intercourse, however, are probative to the issue of consent.  After sexual intercourse, 2LT AB touched her vaginal area, felt a hot liquid, and, by her own admission, told appellant that the next time he should wear a condom.[footnoteRef:7]  Appellant failed to respond to the statement, so 2LT AB reiterated that next time appellant should wear a condom.  Although 2LT AB’s statements referring to “next time” does not necessarily mean she consented to the first encounter, it is more indicative of a consensual act than rape.  An individual who does not consent to an act of sexual intercourse is not likely to discuss the means and methods of future acts of sexual intercourse immediately following a non-consensual act.[footnoteRef:8]      [7:  Appellant testified 2LT AB told him four times to “go find a condom” after the act of sexual intercourse was completed.  In any event, it is uncontested that 2LT AB referenced a condom directly following sexual intercourse.    
   ]  [8:  Second Lieutenant AB’s explanation of why she made the comment after an alleged non-consensual sexual act is also incredible.  Second Lieutenant AB claimed she said, “next time” appellant should use a condom because “throughout health class in middle school through high school anytime you have unprotected sex with someone you don’t know, you should wear a condom to protect yourself against any diseases.” ] 


We find the lack of resistance, coupled with the factual circumstances prior to, and immediately following, the act of sexual intercourse probative on the issue of consent.  Based upon the the totality of the circumstances, we are unconvinced beyond a reasonable doubt that the sexual intercourse was done without the consent of 2LT AB.  The evidence with respect to this issue is factually insufficient to support a conviction of rape.    

Lack of Consent to Prospective Partner

	Although the government failed to prove lack of consent to the act of sexual intercourse beyond a reasonable doubt, that does not end the analysis.  A finding that 2LT AB did not consent to sexual intercourse with appellant would also result in a rape conviction.   At trial, and again on appeal, the government argues 2LT AB believed she was engaging in sexual relations with 2LT Mireur, not appellant, and therefore her consent, if given, was invalid.  

The underlying theory is that appellant purposely deceived 2LT AB in order to conceal his identity or take advantage of a mistake on her part, thereby committing a fraud in the factum.  We are unconvinced.  There is no evidence that appellant tried to impersonate or disguise himself as 2LT Mireur or that he used the darkness of the room, where the alleged rape occurred, to this end.  To the contrary, appellant spoke to 2LT AB in the minutes prior to the sexual intercourse and appellant did not attempt to alter his appearance by wearing clothing consistent with clothing worn by 2LT Mireur, i.e. glasses or boxer shorts. 

Appellant’s actions after the intercourse also demonstrated he did not intend to deceive 2LT AB.  Appellant stroked 2LT AB’s face, spoke with her, and referenced a private conversation he had earlier in the evening with 2LT AB about a guitar being like a woman’s body.  These acts are inconsistent with the government’s theory that appellant attempted to disguise his identity.  Based upon the totality of the circumstances, we find that appellant did not purposely deceive 2LT AB.[footnoteRef:9]           [9:  We note that the military judge properly provided the panel with a mistake of fact instruction on the issue of consent.  Because we find the evidence factually insufficient to support appellant’s conviction, we do not reach the question of whether appellant had a defense based upon an honest and reasonable mistake of fact.  See R.C.M. 916(j)(1).     
 ] 


	Furthermore, 2LT AB’s claim that she thought she was engaging in sexual activity with 2LT Mireur, not appellant, is unbelievable on more than one count.  First, 2LT Mireur did not indicate or even imply that he would return later in the evening.  To the contrary, although 2LT AB attempted to convince 2LT Mireur to stay the night with her, 2LT Mireur elected to leave the room and clearly articulated that they could “continue” the next day or later in the week, not later that evening.  In addition, 2LT AB recounted in the sworn statement, used by the defense for impeachment purposes, that she saw a “male figure” enter the room; but 2LT AB did not claim in that statment she thought the individual was 2LT Mireur.  Second Lieutenant AB’s declaration at trial that she believed that 2LT Mireur, not appellant, entered the room prior to the sexual intercourse is suspect.  

	Second, we find 2LT AB’s testimony concerning the events immediately leading up to the kiss she exchanged with appellant prior to the sexual intercourse implausible.  Although 2LT AB claimed appellant came into the room and kissed her, appellant testified to a different sequence; that, after 2LT AB made an unintelligible statement, he bent down and spoke to 2LT AB, and 2LT AB kissed him.  Due to 2LT AB’s inability to recall significant sexual activities with 2LT Mireur, in addition to her other evasive and contradictory testimony, we simply cannot conclude the events occurred as she testified.  Because appellant spoke to 2LT AB prior to the kiss and 2LT AB had the ability to distinguish the voices of appellant and 2LT Mireur, the government did not prove that 2LT AB did not know appellant’s identity.[footnoteRef:10]   [10:  We are not persuaded by 2LT AB’s claim that she could not make this distinction because appellant and 2LT Mireur both spoke with a southern accent.  ] 


Third, it is implausible, given the level of intimacy between 2LT AB and 2LT Mireur and the duration of their sexual activity, that 2LT AB could not distinguish appellant from 2LT Mireur.  For example, 2LT Mireur was wearing glasses when he and 2LT AB kissed and engaged in substantial sexual relations.  Appellant, on the other hand, was not wearing glasses, a tangible physical identifier that distinguished appellant from 2LT Mireur, when 2LT AB kissed him.   

Fourth, 2LT AB’s testimony about falling asleep immediately after a supposed discover of a “shocking” and frightening nature is inherently incredible.  Based upon the totality of the circumstances, the government failed to prove beyond a reasonable doubt that 2LT AB did not consent to sexual relations with appellant.

There is simply not enough evidence in the record for this Court to be convinced beyond a reasonable doubt that appellant raped 2LT AB.  A possibility or even a probability that appellant committed the offense is not enough. We must be convinced beyond a reasonable doubt, or convinced to an evidentiary certainty, that appellant is guilty.  We are not, given 2LT AB’s questionable credibility and the significant evidence that 2LT AB consented to the act of sexual intercourse with appellant.

CONCLUSION

The finding of guilty of the Specification of Charge I is set aside and that Specification is dismissed.  We have reviewed the remaining assignments of error and conclude they are without merit.  The remaining finding of guilty is affirmed.  The sentence is set aside.  A rehearing on the sentence may be ordered by the same or a different convening authority.   

	Judge HAM concurs.

TOZZI, Judge (concurring):

I write separately to underscore an important requirement that this court fulfilled in reaching a decision in this case.   As noted in the opinion, Article 66(c), UCMJ, requires our court to conduct a de novo review of the factual sufficiency of the evidence.  In conducting our analysis we are required “to evaluate not only the sufficiency of the evidence but also its weight.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  Article 66(c), UCMJ states that “we should recognize that the trial court saw and heard the witnesses.”  Finally, in Turner our superior court articulated a test for factual sufficiency, stating that “for factual sufficiency, the test is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, [this court is] convinced of [appellant’s] guilt beyond a reasonable doubt.” Turner, 25 M.J. at 325.

	This court scrupulously followed the mandates of Article 66(c), UCMJ, and our superior court in Turner in reaching our decision that the facts in the record did not support beyond a reasonable doubt a finding of guilty to the charge of rape in violation of Article 120, UCMJ.  In reaching our conclusion, the fact that we did not have the opportunity to personally view witness testimony and demeanor was carefully considered.  A ruling overturning findings of guilty of a court-martial panel on factual sufficiency grounds is not undertaken lightly, and rendered only after meticulous application of the statute and precedent which binds this court, and with the greatest respect for the role of the court-martial panel in our system of justice.


FOR THE COURT:
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