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MEMORANDUM OPINION

---------------------------------
This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

SULLIVAN, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) and indecent liberties with minors on divers occasions, in violation of Articles 86 and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 886 and 934, and sentenced appellant to confinement for eighteen months and a dishonorable discharge.
 Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a dishonorable discharge and confinement for twelve months.  This case is before the court for review pursuant to Article 66, UCMJ. 
Appellant asserts he was denied his constitutional right to effective assistance of counsel during the presentation of the sentencing case. We agree and will return this case for a new sentencing hearing.

LAW

To establish a claim of ineffective assistance of counsel, an appellant must demonstrate (1) his counsel’s performance was deficient, and (2) he was prejudiced by the deficient performance.  Strickland v. Washington, 466 U.S. 668, 687 (1984).  Essentially, appellant must show “counsel made errors so serious that counsel was not functioning as the ‘counsel’ guaranteed by the Sixth Amendment . . . [and] counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial whose result is reliable.”  United States v. Saintaude, 56 M.J. 888, 892 (Army Ct. Crim. App. 2002) (quoting Williams v. Taylor, 529 U.S. 362, 390 (2000)).  To succeed in an ineffective assistance of counsel claim, an appellant must overcome a “very high hurdle.”  United States v. Moulton, 47 M.J. 227, 229 (C.A.A.F. 1997).  Not only is defense counsel presumed competent, judicial scrutiny of the claim is both deferential and uncolored by hindsight.  Id. (citing Strickland, 466 U.S. at 689). 
The same two-part test applies to sentencing hearings.  Saintaude, 56 M.J. at 892 (citing United States v. Alves, 53 M.J. 286, 269 (C.A.A.F. 2000)).  Rule for Courts-Martial 1001(c) [hereinafter R.C.M.] provides for matter to be presented by the defense during the sentencing portion of the court-martial.  Such matters include not only witness testimony and documentary evidence under relaxed rules of evidence, but also a statement by the accused, either through testimony or through an unsworn statement which may be oral, written, or both, and may be made by the accused, by counsel, or by both.  R.C.M. 1001(c)(2)(C).  Only factual matters contained in an unsworn statement can be rebutted.  Id.; see United States v. Manns, 54 M.J. 164 (C.A.A.F. 2000).  Trial defense counsel may be ineffective at the sentencing phase of a guilty plea case when counsel either fails to investigate adequately matters in extenuation or mitigation to present to the sentencing authority or, after having adequately investigated, fails to introduce the discovered evidence.  Alves, 53 M.J. at 289 (citing United States v. Boone, 59 M.J. 187 (C.A.A.F. 1998)).
Facts and Discussion


Appellant went AWOL from his unit for a month.  Beginning before his AWOL and continuing during and after the termination of his AWOL, appellant went into empty on-post quarters, pulled his pants down, and masturbated in front of a glass door so that children going to a nearby bus stop would see him.  To ensure the girls would look his way, appellant would make sounds to attract their attention.  At the time of his arraignment on 1 June 2007, appellant had two defense counsel, then-Captain (CPT) LB and CPT EG.  Because CPT LB was demobilizing, at the arraignment, appellant excused CPT LB from further representation and proceeded to trial on 12 June 2007 represented solely by CPT EG.  Prior to the start of the sentencing proceedings, the military judge confirmed with appellant personally that he understood his rights in extenuation and mitigation and the decision to testify or provide an unsworn statement was his alone.  Appellant put on no sentencing evidence of any kind, and the military judge did not further inquire.  
In support of his assignment of error, appellant submitted an affidavit indicating that CPT LB and CPT EG never explained his rights to call witnesses in extenuation and mitigation and to make an unsworn statement.  Appellant acknowledged the military judge discussed his options with him at trial but asserted at that point he was unprepared and confused.  Appellant stated his wife and best friend, Mrs. S.C., were present at his court-martial but were never interviewed by defense counsel, and they could have provided information about his character and life, his infant son, the family’s financial problems, and the difficulties his non-U.S. citizen wife was having obtaining a job.  He also avers he would have apologized in an unsworn statement and explained his personal circumstances.

To assist our analysis of appellant's allegations of ineffective assistance of counsel, we ordered affidavits from both CPT LB and CPT EG.  See United States v. Lewis, 42 M.J. 1 (C.A.A.F. 1995).  Neither counsel remembers appellant’s case specifically; both detail their general practice.  Captain EG states he remembers talking to appellant about making a statement but appellant did not want to say anything.  Captain EG asserts appellant was motivated by a desire to avoid further “embarrassment,” and contends he did not call any witnesses at trial because the cross-examination could have been an embarrassment.  Captain EG states it was his “impression” appellant wanted to avoid “this type of embarrassment for himself or for his family.  This is why the defense called no witnesses for the sentencing phase of the trial.  The decision was not just a tactical decision but a decision to help the client maintain a certain level of dignity.”  He agrees that appellant’s wife and another woman were present at the court-martial.  He also indicates that, although he did not know the unidentified woman was appellant’s friend, he does remember that both women visited CPT LB several times “so it is possible that [CPT LB] discussed with them the pre-sentencing proceedings.”  With respect to documentary evidence, CPT EG stated he did not present anything because appellant had not served long enough to have positive military character evidence and, indeed, the military record reflected poor character.  Captain EG does not explain why he did not present any evidence from other sources, such as letters from family, friends, schools, church, and community, or even something as simple as a family picture.  

We find CPT EG’s affidavit to be more than just self-serving; it is internally inconsistent.  On one hand, CPT EG claims he made a tactical decision not to call witnesses.  Yet in the same affidavit, CPT EG admits he only remembers talking to appellant’s wife after the court-martial was over.  In fact, there is no indication anywhere that CPT EG performed even the most basic investigation and preparation of a sentencing case.  “Counsel has a duty to make reasonable investigations or to make a reasonable decision that makes particular investigations unnecessary.” Kimmelman v. Morrison, 477 U.S. 365, 384 (1986) (quoting Strickland, 466 U.S. at 681).  A tactical decision is legitimate if it is predicated on a rational basis; a complete failure to investigate falls below the minimum level of competence expected of counsel.  See Alves, 53 M.J. at 289 (citing American Bar Association Standards for Criminal Justice, Standard 4-4.1 (3d ed. 1993)); see also United States v. Fluellen, 40 M.J. 96, 98 (C.M.A. 1994) (“[e]ffective counsel will contact potential witnesses to determine the facts[;] . . . [a]fter a thorough investigation, counsel must then decide on a strategy for the case”).
Captain EG also posits numerous damaging hypothetical cross-examination questions in his justification for not calling witnesses.  As noted above, since he could not know without interviewing witnesses what he would be eliciting in testimony, he therefore could not reasonably anticipate the potential cross-examination of them.  In any event, even taking his list at face value, we note that any minimally competent counsel would have objected to at least some of the hypothetical cross-examination, e.g., on grounds of relevance or speculation, objections that should have been sustained.  See, e.g., Military Rules of Evidence 402 and 602. 

Even assuming we accept counsel’s explanation for a lack of sentencing evidence as a “tactical” decision not to call witnesses or present testimony based upon a concern over potential cross-examination or government rebuttal, it is incomprehensible that a defense counsel would not prepare a written statement in advance to bring personal matters to the attention of the sentencing authority in a manner such that it would not open the door for rebuttal.  Under the circumstances, even granting heavy deference to defense counsel’s decisions and based only on the affidavits before us, we conclude that CPT EG was ineffective in the sentence proceedings.  See United States v. Boone, 49 M.J. 187, 197 (C.A.A.F. 1998) (Court of Criminal Appeals “acted well within its discretion when it concluded that the adequacy of counsel could be determined on the basis of the affidavits.”).

On consideration of the totality of the circumstances, we further find appellant was prejudiced by his defense counsel’s failure to investigate and present any matters in mitigation.  “Normally, ineffective assistance of counsel at the sentencing phase [due to a failure to present an adequate mitigation case] is prejudicial and requires a new sentencing hearing because the record does not contain the evidence that an effective counsel would have presented.”  Saintaude, 56 M.J. at 899 (quoting Alves, 53 M.J. at 290) (citation omitted).  In this case, we have insufficient basis to reassess the sentence since the evidence in extenuation and mitigation is simply not before this court.  See Boone, 49 M.J. at 198.  We will remand for a rehearing on sentence because we cannot reliably affirm “only so much of the sentence as ‘would have been imposed at the original trial absent the errors.’”  United States v. Eversole, 53 M.J. 132, 133 (2000) (quoting United States v. Taylor, 47 M.J. 322, 325 (1997)).
The findings of guilt are affirmed.  The sentence is set aside. The record of trial is returned to the Judge Advocate General for submission to the same or a different convening authority for a sentence rehearing.
Judge COOK and Judge BAIME concur.
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Clerk of Court
� Appellant had previously been convicted at a summary court-martial for two other violations of the UCMJ, specifically Article 86 (two specifications) and Article 121   (larceny of a home pregnancy kit worth about $9.00).


� See also United States v. Ginn, 47 M.J. 236, 248 (C.A.A.F. 1997) (“[I]f the affidavit is factually adequate on its face to state a claim of legal error and the Government . . . does not contest the relevant facts, the court can proceed to decide the legal issues on the basis of the uncontroverted facts.”).  In this case, after government counsel complied with this court’s order to provide affidavits from CPT LB and CPT EG, appellate defense counsel filed a response to the affidavits.  Significantly, thereafter government counsel elected not to file an answer to the defense pleadings based on the affidavits.  
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