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MEMORANDUM OPINION
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MERCK, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of wrongful disposition of military property and larceny of military property, in violation of Articles 108 and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 908 and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for five months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence. 

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of error, the government’s reply thereto, and the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We find no basis for relief; however, appellant’s assignment of error warrants discussion.  Appellant asserts:

[SPECIALIST]  WHITESELL’S PLEA TO WRONGFUL DISPOSITION OF MILITARY PROPERTY WAS IMPROVIDENT[.]




BACKGROUND


During the providence inquiry, appellant testified under oath and by means of a stipulation of fact to the circumstances surrounding the wrongful disposition of military property.(  See United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).  On 20 November 2000, while assisting with a 100% inventory in his company’s arms room, appellant stole an M9 bayonet.  Several days later, appellant heard the company armorers talking about the stolen bayonet.  During appellant’s providence inquiry, the following exchange took place:

ACC:  [I] [] overheard [someone], coming out of the arms room, saying they were still short on something, so I walked in there and spoke to Sergeant Plouhar [section sergeant for the motor platoon] and Specialist Jefferson [assistant armorer], and I asked them if they was (sic) still missin’ somethin’, and they said that they were.  And I asked them what it was; they said that they was (sic) missing a bayonet at that time, sir.  
MJ: Then what?

ACC:  When they brought that up, I told them that I had a bayonet in my possession.  They asked me where it was, and I told them it was in my barracks room.  And I had told them at that time that I had purchased the bayonet from [a military surplus store] for approximately $60.00.  And Specialist Jefferson . . . told me that they would buy it back from me for the cost that I had said, and I just looked at ‘em (sic) and said okay.

 
. . . . 
MJ:  Alright, so this guy was willing to dig into his pocket to make [up] for the shortage—paying you, in other words, for the bayonet?

ACC:  Roger, sir.

MJ:  Did you turn over the bayonet?

ACC:  Yes, I did, sir.  I went back to my barracks room and come (sic) back with the bayonet and handed it to Sergeant Plouhar.


. . . . 

MJ:  Okay.  So you gave back the bayonet.  Did you get 60 bucks in return?

ACC:  Negative, sir.

MJ:  Why not?

ACC:  After I had brought it back, they had looked the bayonet over, and, actually, on it was inscribed H-one-four-zero.

MJ:  Alright.  So these guys had engraved each one of the company’s bayonets?

ACC:  Roger, sir.

MJ:  And they discovered that, hey, wait a minute, this [is] one of ours in the first place?

ACC:  Roger, sir.

MJ:  Who actually discovered that?

ACC:  It was Sergeant Plouhar, sir.

MJ:  So they fingered you, and they said, hey, wait a minute, you stole one of our bayonets.  Check?

ACC:  They never said anything to me, sir.  At that time, they never said that—

Thereafter, in accordance with his pleas, the military judge found appellant guilty, inter alia, of wrongful disposition of military property. 



DISCUSSION

The standard of review to determine whether a guilty plea is provident is if the record reveals a substantial basis in law and fact for questioning the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002); United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  The military judge must engage in a verbal exchange with an accused to ensure “that there is a factual basis for the plea.”  Rule for Courts-Martial [hereinafter R.C.M.] 910(e); see also R.C.M. 910(e) discussion; United States v. Faircloth, 45 M.J. 172, 174 (C.A.A.F. 1996); Jordan, 57 M.J. at 238 (“It is not enough to elicit legal conclusions.  The military judge must elicit facts to support the plea of guilty.”) (citing United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996)); United States v. Duval, 31 M.J. 650, 651 (A.C.M.R. 1990) (Appellant’s “acknowledgement of guilt in terms of legal conclusions” is insufficient for a finding of guilt.).  If there is no factual basis to support any one of the elements of an offense, the plea must be set aside.  See UCMJ art. 45(a); R.C.M. 910(e).  

During appellant’s providence inquiry, the military judge properly defined “disposed of” as follows:

[A]s used in the specification, mean[s] that any unauthorized transfer, relinquishment, getting rid of, or abandonment of the use of, control over, or ostensible title to that property, the bayonet.  Disposition may be permanent, as in a sale or gift, or temporary, as in a loan or pledging the property as collateral. 
Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-32-1 (30 Jan. 1998).  Disposition of military property is a broader concept than sale of military property.  United States v. Holland, 25 M.J. 127, 128 (C.M.A. 1987).    

 
Appellant did wrongfully “dispose of” the bayonet when he gave it to Sergeant Plouhar for, what he hoped would be, $60.00.  Article 108, UCMJ, “‘is not concerned with improper receipt of military property, but with its improper disposition.’”  United States v. Schwabauer, 37 M.J. 338, 342 (C.M.A. 1993) (quoting United States v. Faylor, 8 U.S.C.M.A. 208, 209, 24 C.M.R. 18, 19 (1957)); see also United States v. Banks, 15 M.J. 723, 724 (A.C.M.R. 1983) (Appellant’s wrongful disposition conviction was affirmed even though he gave military clothing and equipment to a government informant who was authorized to receive and accept stolen property.); United States v. Reap, 43 M.J. 61, 62-3 (C.A.A.F. 1995) (An appellant who transferred a starlight scope and tool boxes to another marine outside of regular supply channels, while not acting under a reasonable and honest mistake of fact or color of authority, was guilty of wrongful disposition of military property.).  Appellant is guilty of wrongful disposition of the bayonet not because of whom he returned it to, but the way he disposed of it.

Accordingly, the findings of guilty and the sentence are affirmed.


Judge JOHNSON and Judge MOORE concur.







FOR THE COURT







MALCOLM H. SQUIRES, JR







Clerk of Court  
( The elements of wrongful disposition of military property are:  (a) That the appellant sold or otherwise disposed of certain property; (b) That the sale or disposition was without proper authority; (c) That the property was military property of the United States; and (d) That the property was of a certain value.  Manual for Courts-Martial, United States, (2000 ed.), Part IV, para. 32b(1).   
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