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MEMORANDUM OPINION

-----------------------------------------
BROWN, Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of absence without leave (three specifications), wrongful use of cocaine, and larceny of more than $100.00, in violation of Articles 86, 112a, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, and 921 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, forfeiture of all pay and allowances, reduction to Private E1, and confinement for eight months.  The convening authority, in approving the adjudged sentence, credited the appellant with sixty-five days of confinement for pretrial confinement.

In this Article 66, UCMJ, appeal, the appellant alleges an error in the staff judge advocate’s (SJA) post-trial recommendation (SJAR) to the convening authority.  The appellant asks us to set aside the convening authority’s action and to remand the case for a new SJAR and action.  We agree that the SJAR contained an error, but finding no prejudice to the appellant, we decline to grant relief.  

BACKGROUND


During the sentencing phase of the appellant’s court-martial, the government offered in aggravation the records of two prior proceedings under Article 15, UCMJ [hereinafter Article 15].  Each included the appropriate certification from the records custodian.  The military judge admitted both without objection from the appellant or his counsel.


The earlier Article 15 (Prosecution Exhibit 4) was for a single failure to repair (FTR), in violation of Article 86, UCMJ.  However, this company grade punishment pertained not to the appellant, but to a Private First Class (PFC) Warren Ayres from a different unit and with a different social security number.  Fortunately, the military judge noticed the discrepancy prior to announcing the sentence and stated that he did not consider Prosecution Exhibit 4 in arriving at the sentence.


The SJAR mistakenly reflected two records of punishment pursuant to Article 15, including Prosecution Exhibit 4.  Inexplicably, the appellant and his counsel—both obviously present when the military judge identified the error on the record—failed to comment on this error in the appellant’s Rule for Courts-Martial 1105/1106 [hereinafter R.C.M.] submission.  The addendum to the SJAR neither corrected nor repeated the error.


In his brief before this court, the appellant correctly asserted that the “[a]ppellant did not receive the noted non-judicial punishment,” but curiously never articulated that Prosecution Exhibit 4 pertained to a different PFC Ayres.  In its brief, the government simply and incorrectly asserted that there was no error—that both Article 15 records pertained to the appellant.

DISCUSSION

As stated, perhaps with some frustration, by former Chief Judge Cox:  “This is another case involving alleged insufficiencies in the posttrial review process.” United States v. Wheelus, 49 M.J. 283, 284 (1998).  In this case, the SJAR contained an obvious error, which many parties had the opportunity to identify and correct.(  

Rule for Courts-Martial 1106(d)(3)(C) requires that the SJAR contain “[a] summary of the accused’s service record, to include . . . any records of nonjudicial punishment.”  The rule further requires that the SJAR be served on the defense counsel and the accused.  See R.C.M. 1106(f)(1).  The defense counsel has an opportunity, if not an obligation, to bring matters “believed to be erroneous, inadequate, or misleading” to the attention of the SJA, in order that they may be corrected prior to the recommendation going to the convening authority.  R.C.M. 1106(f)(4).  The failure of the defense counsel to comment “shall waive later claim of error with regard to such matter in the absence of plain error.”  R.C.M. 1106(f)(6).

Because the appellant’s trial defense counsel did not comment on the error, we consider the claim of error waived and will test for plain error.  See United States v. Powell, 49 M.J. 460 (1998).  In the appellant’s case, the SJAR clearly contained an error that was plain and obvious.  Therefore, we must determine whether the error materially prejudiced a substantial right of the appellant.  See Powell, 49 M.J. at 463-64; see also UCMJ art. 59(a).

Additionally, because the error occurred in the post-trial SJAR, we must apply the test for material prejudice articulated by the Court of Appeals for the Armed Forces in Wheelus, 49 M.J. at 289.  In Wheelus, our superior court reiterated its belief that, because clemency is a highly discretionary function exercised by a convening authority, only a “‘colorable showing of possible prejudice’” is necessary to establish material prejudice to the substantial rights of the appellant under Article 59(a), UCMJ.  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)).  Finally, our superior court counseled that when the appellant has not been prejudiced, “the Courts of Criminal Appeals preferably should say so and articulate reasons why there is no prejudice.”  Wheelus, 49 M.J. at 289.

Therefore, the appellant’s case provides this court with another opportunity to address the interplay between Powell and Wheelus.  We interpret this interplay to apply the first two prongs of Powell—error that is plain, clear, or obvious—and to subsume Powell’s third prong with the lower threshold—a colorable showing of possible prejudice—necessary to merit relief under Wheelus.  See United States v. Hartfield, ARMY 9801827, 2000 CCA LEXIS 152 (Army Ct. Crim. App. June 30, 2000).


The appellant’s R.C.M. 1105 matters focused on three clemency issues:  (1) the emotional and financial benefit to his family if he were released from confinement early; (2) the connection between his substance abuse and criminal misconduct; and (3) a request for waiver of some forfeitures for the benefit of his family.  While the convening authority did not grant the appellant any confinement relief, he did waive all forfeitures for six months pursuant to Article 58b(b), UCMJ.

The appellant’s prior service record was not mentioned in the appellant’s post-trial submission and thus was not central to his request for post-trial relief.  See Wheelus, 49 M.J. at 289.  Given the seriousness of the larceny and other crimes of which the appellant was convicted, the appellant’s one prior Article 15, and the convening authority’s generous action on the appellant’s waiver request, we find the erroneous mention in the SJAR of an additional Article 15 for FTR to be inconsequential.  We also find that the failure of the appellant and his counsel to comment on an issue, which was already a problem at trial, underscores the insignificance of the error vis-à-vis the appellant’s opportunity for further clemency.  Under the circumstances of this case, the appellant has not made any colorable showing of possible prejudice.  Finding no possible prejudice to the appellant under Wheelus, we hold that this error in the SJAR did not materially prejudice a substantial right of the accused.  See UCMJ art. 59(a).  Accordingly, we find no plain error under Powell.
We have considered the matters personally asserted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

( At a minimum, the following people should have noted that Prosecution Exhibit 4 did not pertain to the appellant, but failed to do so:  the records custodian, the trial counsel, the trial defense counsel, the appellant, the SJA, and the attorneys in the Government Appellate Division.
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