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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:


The appellant was convicted, pursuant to his pleas, of conspiracy to commit larceny of military property, wrongful disposition of military property, and larceny of military property (three specifications), in violation of Articles 81, 108, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 908, and 921 [hereinafter UCMJ].  A fourth specification of larceny of military property, to which the appellant had entered a not guilty plea, was dismissed without prejudice.  A general court-martial composed of officer and enlisted members thereafter sentenced the appellant to confinement for one year, forfeiture of all pay and allowances, a bad-conduct discharge, and reduction to Private E1.  The convening authority waived forfeitures for a period of four months prior to taking action on the appellant’s case.  The convening authority thereafter reduced the confinement to nine months and approved the remainder of the sentence as adjudged.  There was no pretrial agreement.


In this Article 66, UCMJ, appeal, the appellant contends that his opportunity for clemency was materially prejudiced by an error in the staff judge advocate’s post-trial recommendation (SJAR) made pursuant to Rule for Courts-Martial 1106 [hereinafter R.C.M.].
  Under the facts of this case, we agree.

The SJAR and the court-martial promulgating order both erroneously reflect that the appellant was convicted of a fourth specification of larceny, contrary to his plea.
  Rule for Courts-Martial 1106(d)(3)(A) requires the SJAR to set forth the findings and sentence adjudged.  The SJAR was properly served on the trial defense counsel for comment.  Although the trial defense counsel submitted clemency matters on the appellant’s behalf, he made no mention of the error contained in the SJAR.  The appellant’s failure to comment on the SJAR in his own submissions to the convening authority waives appellate consideration of this issue, absent plain error.  See R.C.M. 1106(f)(6).  


Applying the three-part test for plain error set forth in United States v. Powell, 49 M.J. 460, 463-64 (1998), we agree that the staff judge advocate’s failure to set forth the correct findings was an error, and that the error was plain and obvious.  The third requirement in a plain error analysis, demonstrating prejudice to a substantial right, is less clear.  See Powell, 49 M.J. at 463-64; see also UCMJ art. 59(a).  We recognize that, in view of the highly discretionary nature of the convening authority’s clemency decisions, demonstrating actual prejudice is difficult. 

In United States v. Wheelus, 49 M.J. 283, 289 (1998), our superior court indicated that, with regard to errors in post-trial processing, an appellant need make only a “‘colorable showing of possible prejudice’” in order to demonstrate material prejudice.  See also United States v. Hartfield, 53 M.J. 719 (Army Ct. Crim. App. 2000).  The appellant contends that his bid for clemency, based in part upon his acknowledgement of guilt without the protection of a plea bargain, was seriously undercut by an SJAR that correctly reflected a plea of not guilty to, but erroneously reflected a finding of guilty of, one of four larceny specifications.  

As our superior court recently noted, when records of trial contain inadequate staff work, the service courts “should promptly return the record of trial to the convening authority for preparation of a new SJA’s recommendation or convening authority’s action . . . unless the record contains the type of error that may readily be corrected by the court without prejudice to the substantial rights of the accused.”  United States v. Johnston, 51 M.J. 227, 229 (1999).  In Hartfield, this court determined there was no prejudice where the SJAR misstated the amount in a larceny specification which had been amended at trial.  We held that the misstatement was inconsequential given the seriousness of the offenses and given that the conduct deleted from the specification in question was properly included in the stipulation of fact.  See Hartfield, 53 M.J. at 721.  Here, the dismissed larceny specification involved conduct that the appellant denied having committed and upon which the government chose not to present evidence.  The misadvice to the convening authority that the appellant had been convicted of a fourth larceny specification to which he had pled not guilty, severely undercut his clemency plea, which was based in part upon his acceptance of responsibility for his wrongdoing.

The appellant presented significant matters in clemency.  In spite of the recommendation of the staff judge advocate that the sentence be approved as adjudged, the convening authority reduced the period of confinement by three months, after earlier granting waiver of forfeitures for four months.  Obviously, something in the appellant’s case moved the convening authority to grant significant clemency.  We decline to speculate what more, if anything, the convening authority might have done for the appellant had he received accurate advice about a matter as fundamental as the guilty findings themselves.

The action of the convening authority, dated 12 August 1999, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(d), Uniform Code of Military Justice.  


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We have considered the matter personally asserted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find it to be without merit.





� In addition to the error noted by the appellant, the SJAR also erroneously reflects that the appellant was single with no dependents.  The appellant’s unsworn statement, certain trial exhibits, the request for deferment of forfeitures, and documents attached to the clemency petition all reflect that the appellant was married with one child.  The appellant’s personnel records, introduced by the government without defense objection or comment, reflect that the appellant was single.  
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