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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

COOK, Judge:

A general court-martial composed of officer members convicted appellant, contrary to his pleas, of reckless driving, use of marijuana, possession of marijuana, possession of marijuana with intent to distribute, assault on a law enforcement officer, obstruction of justice (two specifications), and fleeing apprehension in violation of Articles 111, 112a, 128, and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 911, 912a, 928, and 934.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1, and credited appellant with 33 days of credit against his sentence to confinement.  

On 23 January 2008, the United States Court of Appeals for the Armed Forces set aside this court’s decision with respect to Charge IV and its specification,
 possession of marijuana with intent to distribute (hereinafter Charge IV), and with respect to the sentence but affirmed the decision in all other aspects.
  Our superior court returned the record of trial to The Judge Advocate General for remand to this court directing us to either reassess the sentence or remand for a rehearing on the affected charge and specification.  Rather than remanding, we will dismiss the affected charge and specification and reassess the sentence, as we are confident that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred.”  United States v. Sales, 22 M.J. 305 (C.M.A. 1986).

Background
Appellant’s pattern of criminal activity covers three separate time periods.  On 26 August 2003, a noncommissioned officer (NCO) in appellant’s unit observed marijuana in a plastic bag in a bathroom shared between his room and appellant’s room.  The NCO believed the marijuana belonged to appellant.  The NCO locked the bathroom door leading to appellant’s room and notified appellant’s chain of command of the found marijuana.  An inquiry commenced, including coordination with the military police (MP), into possible drug possession by appellant.  Before the MP arrived, appellant gained access to the bathroom and unsuccessfully attempted to dispose of the plastic baggie and marijuana therein, as well as other contraband, such as marijuana joint butts, by flushing the evidence down the toilet and throwing it out his window.  For this misconduct, appellant was convicted on charges of drug possession and obstruction of justice.

About one month later, between on or about 27 September 2003 and 27 October 2003, appellant used marijuana.  Appellant’s use of marijuana was discovered as a result of a positive urinalysis test administered to appellant on 27 October 2003.  For this misconduct, appellant was convicted on a charge of drug use.

Appellant’s remaining conduct, which occurred on 16 March 2004, is thoroughly addressed by our superior court in Clayton and we need not reiterate the facts relied upon by our superior court.  67 M.J. at 285-6.  However, for our analysis, we add the following additional facts pertaining to the events of 16 March.  Specifically, after appellant abandoned his car, he attempted to further flee on foot.  While in pursuit, Mr. Buttner came across appellant near a carport with his hand in his pocket.  Mr. Buttner said “Stop.  Police.  Don’t move.”  Appellant ignored Mr. Buttner’s commands and removed his hand from his pocket.  Concerned by appellant’s continued movement, Mr. Buttner fired a warning shot.  Appellant ignored the warning shot and continued to flee, until finally apprehended after running approximately 100 to 150 meters.  This was the second time that the German police fired a shot based on actions of the appellant.  For this misconduct, excluding the set aside charge, appellant was convicted on charges of reckless driving, assault on a law enforcement officer, obstruction of justice, and fleeing apprehension.
  

Law
In United States v Doss, 57 M.J. 182, 185 (C.A.A.F. 2002) (citations omitted), our superior court reiterated its guidance in Sales regarding sentence reassessment by a Court of Criminal Appeals:

If the court can determine that, absent the error, the sentence would have been at least of a certain magnitude, then it may cure the error by reassessing the sentence instead of ordering a sentence rehearing.  A sentence of that magnitude or less will be free of the prejudicial effects of error.  If the error at trial was of a constitutional magnitude, then the court must be satisfied beyond a reasonable doubt that its reassessment cured the error.  If the court cannot reliably determine what sentence would have been imposed at the trial level if the error had not occurred, then a sentence rehearing is required.
  
These rules ensure that the demands of Article 59(a), UCMJ, (i.e., purging a reassessed sentence of prejudicial error) are met prior to determining sentence appropriateness as required by Article 66(c) UCMJ.
  See United States v. Buber, 62 M.J. 476, 479 (C.A.A.F. 2006); Sales, 22 M.J. at 308.   

Discussion

We do not find a dramatic change in the penalty landscape.  At trial, the appellant faced a maximum possible punishment of a dishonorable discharge, confinement for 33 years,
 forfeiture of all pay and allowances, and reduction to Private E1.  By dismissing the finding as to Charge IV, the appellant’s maximum sentence reduces solely with respect to confinement from 33 years to 18 years.  

The reduced maximum possible confinement is not striking in light of the serious nature of the remaining offenses and the aggravated nature of appellant’s misconduct in relationship to the dismissed charge.
  First, appellant remains convicted of seven other UCMJ violations forming a pattern of serious criminal activity spanning nearly seven months, to include two obstruction of justice charges, assaulting a law enforcement officer, and fleeing apprehension in such a manner as to necessitate German police officers twice firing their weapons in the local community.  

Second, many of the facts associated with Charge IV were independently established by the government without reliance on the improperly admitted German police report
 and are res gestae of the remaining offenses committed by the appellant on 16 March 2004.  Accordingly, the total picture of appellant’s criminal activity on 16 March 2004 remains approximately the same.
  

Third, during presentencing, the trial counsel never argued the inadmissible facts contained in the German police report or appellant’s alleged possession of marijuana with intent to distribute as factors supporting a sentence.  Rather, the trial counsel focused that portion of his sentencing argument related to the events of 16 March 2004 on appellant’s aggravated and dangerous misconduct following the attempted police stop of his car.  

Fourth, at best the evidence supporting Charge IV depicted the appellant as no more than a driver, aiding and abetting a known drug dealer in a single instance.  Had the evidence depicted a greater involvement, such as appellant actually owning the drugs or being involved in more than one deal, we are convinced the panel would have sentenced him to substantially more confinement.  We are further convinced that appellant’s pattern of misconduct, including two obstruction of justice charges, and his dangerous acts while fleeing law enforcement, accounted primarily for his sentence to a dishonorable discharge and five years confinement.   Even so, his sentence was lenient in comparison to the maximum possible sentence of 33 years confinement.       

Thus, given the circumstances of this case, we are confident beyond a reasonable doubt we can reliably determine what sentence would have been imposed at the trial level if the error had not occurred, that such sentence is appropriate, and a sentence rehearing is not required.
Decision

The findings of guilty as to Charge IV and its Specification are set aside and Charge IV and its Specification are dismissed.  Considering the nature of the remaining findings of guilty, the entire record, the sentence adjudged at trial, and applying the principles of Moffeit, 63 M.J. at 42-44, and Sales, 22 M.J. at 305, to include those principles identified by Judge Baker in his concurring opinion, we are confident with our determination in this case.  “[W]e perceive no reasonable possibility of benefit to [appellant] by remand of the record . . . for reassessment of the sentence.” United States v. Sims, 57 M.J. 419, 422 (C.A.A.F. 2002) (citation omitted).  We affirm only so much of the sentence as provides for a dishonorable discharge, confinement for forty-two months, total forfeiture of all pay and allowances, and reduction to Private E1.  

Senior Judge SULLIVAN and Judge BAIME concur.
FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� After amendment at trial, Charge IV, Specification 1, read “Did, at or near Ansbach, Germany, on or about 16 March 2004, wrongfully possess some amount of marijuana with the intent to distribute the said controlled substance.”





� Our superior court found the trial judge erred by admitting, over defense counsel objection, a report from the German police pursuant to the business records exception to the hearsay rule under Military Rule of Evidence 803(6).  The court found the report testimonial under Crawford v. Washington, 541 U.S. 36 (2004).  As such, the court held the error to be constitutional and not harmless beyond a reasonable doubt.  See United States v. Clayton, 67 M.J. 283, 286 (C.A.A.F. 2009).    





� Charge I, Article 112a, Specification 2, “Did, at or near Shipton Kaserne, Germany, on or about 26 August 2003, wrongfully possess some amount of marijuana;” Charge III, Article 134, Specification, “Did, at or near Shipton Kaserne, Germany, on or about 26 August 2003, wrongfully endeavor to impede an investigation in the case of United States v. Clayton, by disposing of evidence.”


� Charge I, Article 112a, Specification 1, “Did, at or near Shipton Kaserne, Germany, on or about 27 September 2003 and 27 October 2003, wrongfully use marijuana.”


   


� The other four charges of which appellant remains guilty are:  Charge V, Article 111, Specification (as amended at trial), “Did, at or near Ansbach, Germany, on or about 16 March 2004, at or near intersection of Feuchtwanger Strasse and the turn-off lane of Hohenzollern Ring, operate a vehicle, to wit:  a passenger car, in a wanton or reckless manner by driving the vehicle back and forth several times in a hectic manner;”  Charge VI, Article 128, Specification, “Did, at or near Ansbach, Germany, on or about 16 March 2004, assault J.B., who then was and was then known by the accused to be a person then having and in the execution of civilian law enforcement duties, by striking him on the leg with a vehicle, to wit:  a passenger car;” Charge VII, Article 134, Specification 1, “Did, at or near Ansbach, Germany, on or about 16 March 2004, wrongfully endeavor to impede an investigation in the case of United States v. Clayton, by disposing of evidence” and Specification 2,  “Did, at or near Ansbach, Germany, on or about 16 March 2004, flee apprehension by Ansbach Criminal Police, armed policemen, persons authorized to apprehend accused, which conduct was to the prejudice of good order and discipline in the armed forces and was of a nature to bring discredit upon the armed forces.”


� See also United States v. Moffeit, 63 M.J. 40, 41 (C.A.A.F. 2006).  In his concurring opinion in Moffeit, Judge Baker provided a nonexhaustive list of factors as relevant to buttressing the presumption that appellate judges can indeed reassess a sentence.  Moffeit, 63 M.J. at 43-4.  These factors include: (1) changes in the penalty landscape; (2) appellant’s choice of forum at trial; (3) nature of remaining offenses; and (4) identification and evaluation by the Court of Criminal Appeals of the factors relied upon in a reassessment decision.  Id.  While we consider these factors in applying the Sales rules, we recognize no one factor, or combination of factors, is necessarily controlling of a decision to reassess a sentence or order a rehearing.  Id.





� Article 59(a) provides that “[a] . . . sentence . . . may not be held incorrect on the ground of error of law unless the error materially prejudices the substantial rights of the accused.”  Article 66(c) provides that a Court of Criminal Appeals “may 


affirm . . . the sentence or such part or amount of the sentence, as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.” 





� Two of the eight offenses of which appellant was found guilty, Charge VI and its Specification (assault on a law enforcement officer) and Charge VII, Specification 2 (fleeing apprehension), were found multiplicious for sentencing, thereby reducing appellant’s maximum possible confinement by 6 months, from 33 years 6 months to 33 years.  The military judge properly instructed the panel to consider them as one offense for sentencing.





� This case is distinguishable from other cases wherein our superior court has determined sentence reassessment inappropriate.  For instance, in United States v. Buber, 62 M.J. 476 (C.A.A.F. 2006), our superior court found sentence reassessment inappropriate.  In Buber, the appellant had been convicted of murder, assault upon a child, and false official statement, and received a sentence that included a dishonorable discharge and 33 years confinement.  Id.  Our court dismissed the murder and assault charges due to factual insufficiency, and only affirmed so much of the sentence as provided for a bad-conduct discharge and two years confinement.   United States v. Buber, ARMY 20000777 (Army Ct. Crim. App. 12 Jan. 2005) (unpub.).  On appeal, our superior court set aside the sentence and ordered a rehearing.  Buber, 62 M.J. at 480.  In addition to finding that our court failed to articulate the serious circumstances of appellant’s lie, our superior court found that the sentencing landscape changed dramatically; the court noted that only a single offense of false official statement remained with a maximum sentence including only 5 years of confinement, versus the previous maximum of life without eligibility for parole.  Id.  The court also highlighted that no death-related offense remained, making the penalty landscape change even more dramatic.  Id.; See also United States v. Riley, 58 M.J. 305 (C.A.A.F. 2003) (sentence reassessment inappropriate when intentional murder charge reduced to negligent homicide).





�  We may not, and do not, consider the evidence from the German police report.  See generally Sales, 22 M.J. at 308.





� As expressed by our superior court [regarding Charge IV and its Specification]:  





	On the one hand, the Government presented a strong case against Appellant and independently established much of the information contained in the [German police] report. . . .





On the other hand, the report effectively relieved the government of its burden to present direct testimony  . . . . and other necessary elements to prove Appellant possessed marijuana with the intent to distribute.





Clayton, 67 M.J. at 288.  
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