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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

PRICE, Senior Judge:


The appellant stands convicted of conspiracy to wrongfully use and distribute Ecstasy, fraudulent enlistment, wrongful distribution of Ecstasy and wrongful use of lysergic acid diethylamide, in violation of Articles 81, 83, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 883, and 912a.  A military judge sitting as a special court-martial sentenced the appellant to confinement for 150 days, reduction to pay grade E-1, and a bad-conduct discharge.  The convening authority approved the sentence as adjudged but suspended confinement in excess of 90 days.


The appellant contends that the military judge violated the appellant's right against self-incrimination under the Fifth Amendment during the providence inquiry.  In a second assignment of error, the appellant argues that the military judge erred in failing to credit the appellant for pretrial restriction that constituted pretrial punishment.


We have carefully considered the record of trial, the assignments of error, and the Government's response.  We conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Facts


Under Charge I, the appellant was charged with one specification of conspiring with Seaman Recruit (SR) Ptaszkowski to use and distribute Ecstasy.  The specification alleged, in pertinent part, that the appellant did:

[C]onspire with SR Jeffery Ptaszkowski to commit offenses under the Uniform Code of Military Justice, to wit: multiple acts of use and distribution of ecstasy, a controlled substance to numerous sailors, and in order to effect the object of the conspiracy, 

SA [Seaman Apprentice] [sic] Bouldin on multiple occasions did purchase approximately 10 pills of ecstasy from SR Ptaszkowski so that FCSN [Fire Constructionman Seaman] Bouldin could ingest some pills and distribute other pills of ecstasy to other sailors.

Charge Sheet.  The appellant entered pleas of guilty by extensive exceptions and substitutions.  Because these exceptions and substitutions are at the root of the first assignment of error, we will incorporate them in a description of the offense to which the appellant actually pleaded guilty under Charge I.  That the appellant did:

[C]onspire with SR Jeffery Ptaskowski to commit offenses under the Uniform Code of Military Justice, to wit: use and distribution of ecstasy, a controlled substance, to numerous sailors, and in order to effect the object of the conspiracy, FCSN Bouldin on two occasions did purchase approximately 10 pills of ecstasy from SR Ptaszkowski so that FCSN Bouldin could ingest those pills.

Record at 9-11.  Following the entry of pleas, this exchange occurred among the military judge and counsel:

MJ:  Let me ask you this, Lieutenant Davidian [defense counsel], the way you excepted out the language in the conspiracy specification, is it still a use--conspiracy to commit use and distribution?

DC:  Your Honor, I think that will play out in the providency inquiry.

TC:  Your Honor, we believe that it is, although we anticipate that the accused will----

MJ:  In other words, it's the distribution of the drugs to him, from, I guess, this Ptaszkowski guy to him, and then he uses the pills?

TC:  No sir.  That's not exactly correct.  What I believe the accused will say in providency--excuse me for interrupting, Lieutenant Davidian, but what I believe the accused will say is that he participated in a group donation of funds with some other sailors who then purchased the ecstasy as a group buy and distributed the ecstasy.  Some was distributed directly to the accused----

MJ:  I got it.

TC:  Other was distributed out.

MJ:  Okay, I got it.  More of an investing type thing?

TC:  That's correct, sir.

Id. at 10-11.  During the providence inquiry, the appellant explained to the military judge that SR Ptaszkowski told him that he could get some Ecstasy and asked the appellant if he wanted to contribute some money because the more buyers, the cheaper the price.  The appellant agreed to do so.  The appellant also explained that SR Ptaszkowski was going to distribute the pills he got and the appellant was going to consume the pills he got.  On two different occasions, the appellant gave SR Ptaszkowski $150.00 for 10 pills of ecstasy.  Each time, the appellant received his pills and the other purchasers also received their pills from SR Ptaszkowski.  Id. at 22-24.  The stipulation of fact admitted in support of the providence inquiry corroborates the appellant's account.  Prosecution Exhibit 1.  


At the beginning of the presentence hearing, the military judge noted that the charge sheet documented the appellant's restriction.  The appellant's counsel made no comment or motion for credit or similar relief.  During the case in extenuation and mitigation, the trial defense counsel offered Defense Exhibit E, which was admitted.

According to Defense Exhibit E, the appellant was placed on pre-trial restriction on 28 February 2001 by his commanding officer.  He was restricted to the limits of Naval Training Center, Great Lakes, Illinois.  During his restriction, he would continue to perform his normal duties and have full access to all base facilities except the Navy Exchange Cafeteria, Enlisted Club, Package Liquor Store, Bowling Alley and enlisted barracks other than his own.  He was required to muster four times daily except for weekends and holidays when he was required to muster five times daily.  The appellant was required to sign out before leaving his work space or barracks room.

In the appellant's unsworn statement, he chose not to comment on the terms of his restriction.  In his argument on sentencing, the trial defense counsel emphasized the 80 days of restriction in arguing that the appellant had learned his lesson and that a bad-conduct discharge and extensive confinement were therefore not appropriate.

The Guilty Pleas, the Providence Inquiry and the Fifth Amendment


The appellant now asserts that he did not plead guilty to conspiracy to distribute Ecstasy, but only pleaded guilty to a conspiracy to use Ecstasy.  Consequently, when the military judge questioned the appellant about conspiring to distribute Ecstasy, he violated the appellant's right against self-incrimination as to that part of the charged offense.  We disagree.


As stated previously, the record clearly records the appellant's guilty pleas by exceptions and substitutions to the offense of conspiracy to use and distribute Ecstasy.  The appellant has apparently confused the exception of an overt act of distribution with the nature of the agreement itself.  We conclude that by pleading guilty to conspiracy to use and distribute Ecstasy, the military judge was required to question the appellant about the nature of the agreement and the fulfillment of that agreement.  Accordingly, the appellant freely explained how he purchased and used Ecstasy.  Moreover, without objection from the trial defense counsel, the appellant responded to the questions of the military judge concerning the group investment in Ecstasy and its subsequent distribution to members of that group.  The assignment of error has no merit.

Pretrial Punishment


The appellant now contends that he requested credit for restriction tantamount to pretrial punishment by submitting Defense Exhibit E, the restriction order.  Further, he argues that the military judge should have sua sponte granted credit under Article 13, UCMJ, based on Defense Exhibit E.  We disagree.


We recently summarized the law in this subject area.  In United States v. Inong, we said:

Absent an affirmative, fully-developed waiver on the record, the failure of an accused to raise the issue of pretrial punishment at trial will not forfeit the issue on appeal.  United States v. Huffman, 40 M.J. 225, 227 (C.M.A. 1994).  An accused's tactics at trial, however, may be tantamount to an affirmative waiver.  United States v. Tanksley, 54 M.J. 169, 177-78 (2000); United States v. Southwick, 53 M.J. 412, 416 (2000).

Inong, 57 M.J. 501, 502 (N.M.Ct.Crim.App. 2002)(footnote omitted).  By choosing not to request credit for the appellant's pretrial restriction and opting instead to argue for a reduced sentence based, in part, on that restriction, we hold that the appellant's tactics amounted to an affirmative waiver of the issue.  We have no doubt that the military judge considered the appellant's time in pretrial restriction as one of several factors in deciding an appropriate sentence.  The assignment of error lacks merit.

Conclusion


The findings and sentence, as approved on review below, are affirmed.


Judge CARVER and Judge BRYANT concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court
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