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MEMORANDUM OPINION

-----------------------------------------
CASIDA, Judge:


Contrary to his pleas, a general court-martial composed of a panel of officers and enlisted members convicted appellant of rape, housebreaking (two specifications), indecent exposure, and being drunk and disorderly, in violation of Articles 120, 130 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 930 and 934 [hereinafter UCMJ].  He was acquitted of a second charge of indecent exposure.  The adjudged and approved sentence was a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances and reduction to the grade of Private E1.


This case is before the court for automatic review under Article 66, UCMJ.  We have considered the record of trial, appellant’s six* assignments of error, the Government’s reply thereto, * and the oral arguments of counsel.  While one issue merits discussion, none warrants corrective action. 

*Corrected

FACTS


Appellant, an Army cook, worked in a consolidated dining facility that served several units in Ansbach, Germany.  He was accused by three female soldiers of entering their barracks rooms on three separate occasions early in the morning and engaging in uninvited sexual acts.  The first alleged incident, of which appellant was acquitted, was claimed to have occurred in the early morning hours of 26 February 1997 when Private (PVT) Sabatino returned to her barracks room.  She testified that, as she passed appellant in the hallway, he followed her into her room and borrowed a cigarette.  According to PVT Sabatino, she turned away from appellant briefly, and when she turned back toward him, she saw that he was holding his penis in his hand.  She testified that other than having his trousers fly open, appellant was fully clothed, and after she questioned appellant about his intentions, she directed him to leave her room, which he did.

Later that same morning, Private First Class (PFC) Cervantes was awakened at about 0230 by the entry of a person, later identified as appellant, into her darkened room.  Appellant leaned against her bed and made movements that PFC Cervantes could not see clearly because of the darkness.  She questioned appellant about his presence in the room and directed him to turn on the lights.  He could not find the light switch, so she arose from bed and turned on the room lights.  She observed appellant, partially disrobed, wearing only a T-shirt and shorts, holding and stroking his penis with his hand and thumb.  He appeared to be intoxicated and said, “This ain’t 2/1,” a nearby Army unit, or something to that effect.  She recognized appellant as a cook in the dining facility.  She threw his clothing at him and yelled at him to leave her room.  This commotion caused a neighbor, PVT Hines, to enter the hallway, where she observed appellant at Cervantes’ door.  Appellant then commenced trying the doors of other female soldiers’ rooms as he walked down the hallway.  Appellant was convicted of indecent exposure and housebreaking as a result of this incident.


The third incident occurred in the early morning hours of 2 March 1997 and began when PFC Pagel became highly intoxicated while drinking at a service club.  She was taken to her barracks room after she became sick in the club.  She went to bed fully clothed, but recalled awakening twice to vomit into a trash can.  She also recalled that a male friend, PVT Douts, had checked on her during the night.  She next awakened when a male, whom she had never seen before, was on top of her engaging in sexual intercourse.  She was now fully disrobed, as was the male.  In her intoxicated state, she initially thought the male was PVT Douts, but then realized it was not.  She asked where PVT Douts was, and the male replied that he was Douts.  Private First Class Pagel forced the male to get off her, and he began dressing, when PVT Douts entered the room again.  Private Douts was confused by the appearance of a partially-clad male stranger sitting on PFC Pagel’s bed.  Private Douts confronted the male, then left the room, followed shortly by the stranger.  The room was not lighted during the episode.  Within a few minutes, PFC Pagel saw the stranger in the barracks hallway and accused him of raping her.  Although PFC Pagel had never seen the male before that night, at trial she identified appellant as her attacker.


Private Douts corroborated the essential elements of PFC Pagel’s testimony.  He testified that he had seen appellant in the barracks hallway earlier that night prior to the assault when he went to check on PFC Pagel.  Appellant was checking doors along the hallway and Douts saw him enter the unsecured room occupied by PVT Wright.  When Douts later confronted appellant in PFC Pagel’s room, appellant told him he worked in the dining facility.


Private Wade, PFC Pagel’s roommate, testified that she heard what she believed were the sounds of consensual sex from PFC Pagel’s side of the room.  She then left to go to the latrine.  Upon returning to the room, she learned from PVT Douts that a male was in the room, and she persuaded appellant to leave.  She then grabbed her video camera and video taped appellant in the hallway for identification purposes. 

Specialist (SPC) Wilkins, another female soldier living in the barracks, testified that appellant entered her room uninvited and unannounced while she was watching television early in the morning of 2 March 1997.  She ordered him to leave.  There was substantial testimony that appellant was intoxicated during the encounters with PFC Pagel and SPC Wilkins on 2 March 1997.

ALLEGATION OF ERROR


Appellant argues that the military judge erred in giving the panel an evidentiary instruction.
  The relevant instruction given by the military judge is the standard “spill-over” instruction,
 followed by one exception he specified to that instruction: 

Members of the court, each offense must stand on its own, and you keep the evidence of each offense separate.  The burden is on the prosecution to prove each and every element of each offense beyond a reasonable doubt.  Proof of one offense carries with it no inference that the accused is guilty of any other offense.  

Members of the court, I have just instructed you that you may not infer the accused is guilty of one offense because his guilt may have been proved [sic] on another offense, and that you must keep the evidence with respect to each offense separate, however, there has been some evidence presented with respect to indecent exposure as alleged in Specification 1 of Charge IV [concerning PFC Cervantes], which also may be considered for a limited purpose with respect to rape as alleged in the specification of Charge I [concerning PFC Pagel].  This evidence that the accused entered the room of PFC Cervantes while she was sleeping and took off his clothes, and subsequently exposed his erect penis, may be considered for the limited purpose of its tendency, if any, to prove a plan or design of the accused to have sexual intercourse with PFC Pagel while she was asleep, unconscious, and or [sic] intoxicated.  You may not consider this evidence for any other purpose, and you may not include [sic] or infer from this evidence that the accused is a bad person, or has criminal tendencies, and that he, therefore, committed offense [sic] of rape.

 (Emphasis added). 


The defense counsel objected to the instruction on the rather ambiguous grounds that:

[I]f the Government had wanted to get up there and argue that he walked in the room that night with the intent to rape PFC Cervantes that [sic] they should have charged it that way, they should have charged attempted rape.  They didn’t charge attempted rape, and, therefore, I think that they are not similar enough to make a connection.

DISCUSSION


The military judge did not define what he meant by “plan or design,” nor did he explain how the two incidents are related under the rules governing relevance, other than using the terms themselves.  We, therefore, must discern from the evidence what the military judge intended in giving the instruction.
  


“The correctness of an instruction, as a question of law, is reviewed de novo.”  See United States v. Lanier, 50 M.J. 772, 777 (Army Ct. Crim. App. 1999)(citing United States v. Maxwell, 45 M.J. 406, 424 (1996)).  When the actual language of the instruction is analyzed, we conclude that the military judge did not err by instructing the panel that they could use evidence of the Cervantes incident as evidence of appellant’s plan or design in the Pagel incident.

The military judge, during his discussion with counsel concerning proposed instructions,
 commented that it appeared the defense was relying on two theories:  misidentification of appellant as the perpetrator and actual consent by the victims.  The defense counsel expressly concurred that those were the defense theories.  Later, the military judge announced that he would also instruct on mistake of fact as to the consent of the victims; the defense interposed no objection to that instruction.  The military judge instructed the members appropriately regarding the various defenses asserted.  Subsequently, during argument to the members, the defense counsel argued forcefully that the various witnesses had incorrectly identified appellant as the perpetrator and, that, regardless of the identity of the person involved, PFC Pagel had consented to the act of sexual intercourse.

The purpose of Military Rule of Evidence [hereinafter Mil. R. Evid.] 404 is to prevent evidence of “other crimes, wrongs or acts” from portraying the accused as a person of bad character and thereby implying his propensity to commit the crimes charged in the case at bar.  Extrinsic evidence is, however, admissible if its existence makes a fact of consequence more or less probable, there is sufficient evidence of the acts sought to be introduced, and the probative value of the evidence is not substantially outweighed by the danger of unfair prejudice.  See Huddleston v. United States, 485 U.S. 681 (1988); United States v. Morrison, 52 M.J. 117, 121 (1999); United States v. Reynolds, 29 M.J.105, 109 (C.M.A. 1989).  

As it appears unlikely that appellant entered Cervantes’ room and exposed himself as part of an ongoing plan to later enter Pagel’s room and rape her, we conclude that the military judge did not use the term “plan” in the sense of a formal plan, which Professor Imwinkelreid calls a “true plan,” a sequence of acts designed to lead to an ultimate objective.  See Edward J. Imwinkelreid, Uncharged Misconduct Evidence, §§ 3:21-3:22 (1984-91 & Supp. 1992-95); United States v. Jenkins, 48 M.J. 594, 600 (Army Ct. Crim. App. 1998).  Rather, we believe the phrase “plan or design” was properly intended with the same meaning that it had in Reynolds.  There, evidence of one uncharged rape was admitted during the trial of another rape charge as proof of: 

a plan or design of the accused to achieve sexual intercourse with or without the consent of the other party, to prove that the accused intended to achieve sexual intercourse with or without the consent of the other party, and to rebut the contention of the accused, that his participation in the offense charged was the result of mistake of fact, regarding . . . [the complainant’s] consent.

Reynolds, 29 M.J. at 108.

Our superior court held that the similarities in Reynold’s methodologies during the two crimes showed his general criminal intent, or mens rea.  See id. at 110.

Likewise, the instruction tying the two crimes in this case together was appropriate to rebut any inference that appellant’s actions on the morning of 2 March 1997 were inadvertent, the result of intoxication, or done in the mistaken belief that PFC Pagel was consenting to sexual intercourse.  The evidence demonstrated appellant’s design, scheme, or system to wander the hallways of the female barracks late at night, find unsecured doors, enter the rooms without permission or notice, undress himself, and then engage in sexual activities with a resident female, stopping only when the victim resisted.  In the incident with PFC Pagel, he was able to consummate his ultimate objective because PFC Pagel was physically and mentally unable to resist until she awoke.  As stated by Professor Imwinkelreid, “[T]he question is whether those acts are so similar to the charged act that they increase the probability that the defendant committed the charged act with a mens rea.”  Imwinkelreid, supra, at §5:07 (citing Note, Evidence of other Crimes in Montana, 30 Mont. L. Rev. 235, 242 (1996)).

We have independently applied the three-part test for “admissibility” of “uncharged misconduct” required by Huddleston and Reynolds to test the legal propriety of the challenged instruction.  There was sufficient evidence of the Cervantes incident that the members could reasonably have concluded that appellant committed the acts; indeed, the members found appellant guilty of those acts beyond a reasonable doubt.  As discussed above, the evidence of the Cervantes incident was properly used for a limited purpose, to show appellant's mens rea.  And, the probative value of this evidence was not substantially outweighed by the danger of unfair prejudice, especially since the members had already heard the evidence of the Cervantes incident as it was a charged offense. 

Finally, even if giving the instruction had been error, we may test this type of instructional error for prejudice.  Cf. United States v. Brown, 50 M.J. 262, 267 (1999).  Assuming arguendo that the instruction has constitutional significance, if it was error to give the instruction, we find the error harmless beyond a reasonable doubt.  We note first that the evidence concerning the Cervantes incident was not uncharged acts admitted solely as Mil. R. Evid. 404(b) evidence; the evidence was admitted because the acts were charged as the offenses of indecent exposure and housebreaking.  This was not evidence the members would not have otherwise heard, and appellant was convicted of the Cervantes charges.  Cf. United States v. Haye, 29 M.J. 213, 215 (C.M.A. 1989)(concerning the danger of “prejudicial spillover” if an accused is absolved of a charge similar to a charge upon which he is convicted, if the evidence would not otherwise have been admissible).  

Further, the court-martial members did not paint appellant with too broad a brush; appellant was acquitted of the charges arising from the alleged incident with PVT Sabatino, demonstrating the members’ careful consideration of each charge.  Further, the members were twice given the spillover instruction before hearing the instruction at issue here.  They were thus certainly aware of the need for care in avoiding prejudicial spillover.  

Finally, the evidence concerning the rape of PFC Pagel proves appellant’s guilt beyond a reasonable doubt, regardless of “other acts” evidence.  Private First Class Pagel, PVT Douts, and SPC Wade all identified appellant as the person who entered uninvited into PFC Pagel’s barracks room.  His image was even captured on videotape.  It defies belief that anyone might have concluded that PFC Pagel consented to sexual intercourse, and it is equally absurd that appellant might have been honestly and reasonably mistaken as to PFC Pagel’s consent.  Private First Class Pagel had never seen appellant before this incident.  No reasonable person could conclude that this drunk, unconscious female soldier awoke from sleep to immediately consent to having sex with a total stranger whom she could not even see.  There was no mistake of the assailant’s identity, no consent to the act of sexual intercourse, and no honest and reasonable mistake as to consent by the victim.


The remaining allegations of error in the trial* are without merit and warrant no discussion.

DECISION


The findings of guilty and the sentence are affirmed.

Senior Judge MERCK and Judge TRANT concur.



















FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

*Corrected

� The alleged error as stated in appellant’s brief reads, “THE MILITARY JUDGE ERRED IN INSTRUCTING THE MEMBERS, OVER DEFENSE OBJECTION, THAT THEY COULD INFER FROM THE EVIDENCE OF INDECENT EXPOSURE ON ANOTHER OCCASION INVOLVING A DIFFERENT WOMAN THAT APPELLANT HAD THE SPECIFIC INTENT TO RAPE PFC PAGEL.”





�See Dep’t of Army, Pam. 27-9, Military Judges’ Benchbook, para. 7-17 (30 Sep. 1996).


� We note that appellant has misstated the factual background in his statement of the alleged error and in his written brief.  We find no mention or suggestion in the questioned instruction that the members were told they could use evidence from the Cervantes incident as evidence of appellant’s “specific intent” to rape PFC Pagel.  Clearly, the military judge instructed them that the evidence could be used as evidence of appellant’s “plan or design.”  During oral argument, appellate defense counsel corrected this misstatement and argued that the instruction speaks to “general intent” only, not to “specific intent.”





� Held outside the presence of the members pursuant to Article 39(a), UCMJ.


� Although the perpetrator’s identity was in issue at the trial, we reject any notion that the evidence in the Cervantes incident constitutes evidence of appellant’s modus operandi.  Appellant’s activities do not demonstrate the “unique methodology” required for the modus operandi theory, and his activities on other occasions, such as with the PVT Sabatino allegations, are factually different from the Cervantes and Pagel incidents.  See United States v. Rappaport, 22 M.J. 445 (C.M.A. 1986).
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