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MEMORANDUM OPINION

-----------------------------------------
VOWELL, Judge:


A military judge sitting as a special court-martial convicted the appellant, pursuant to his pleas, of failure to repair (five specifications), absence without leave (AWOL) (two specifications), disobedience of a noncommissioned officer, violation of a lawful general regulation,
 distribution of some amount of marijuana, and making and uttering worthless checks by dishonorably failing to maintain funds (two specifications), in violation of Articles 86, 91, 92, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, 892, 912a, and 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge and 135 days’ confinement.  There was no pretrial agreement.


The case is before the court for automatic review pursuant to Article 66, UCMJ.  The case was submitted to us upon its merits, and appellant raised no issues pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Our review of the record of trial, however, discloses an omission by the military judge that warrants comment.

The specifications of failure to repair and one of the AWOL specifications (a one-day absence) to which appellant pled guilty were set forth in Charge I, as violations of Article 86, UCMJ.  The second AWOL, covering a seven-day period, was set forth as the Specification of Charge II, also a violation of Article 86, UCMJ.  This irregular charging practice
 perhaps contributed to the military judge's failure to explicitly advise the appellant of the elements of the AWOL offense alleged under Charge II. 

During the providence inquiry, the military judge listed the elements of the offenses under Charge I, beginning with the AWOL in Specification 9 of Charge I.  This one-day absence had two elements:  first, that the appellant left his place of duty at the date and place alleged, and second, that the absence was without authority.  The appellant indicated that he understood the elements, and that they accurately and correctly described what he did.  The military judge then moved to the remaining specifications of Charge I, which alleged various failures by the appellant to go to his appointed place of duty, and correctly listed their elements.  After ensuring the appellant understood the elements and securing his acknowledgment that the elements accurately and correctly described his conduct, the military judge moved to Charge III, skipping Charge II in its entirety.  He correctly listed the elements for each specification to which appellant entered a guilty plea, with the exception of the Specification of Charge II.
 

Rule for Courts-Martial 910(c)(1) requires that, prior to accepting a plea of guilty, the military judge must inform the accused of the nature of the offense to which the plea is offered and determine that the accused understands it.  In United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247, 252 (1969), Judge Darden noted that "[u]nauthorized absence is probably one of the simplest of all military offenses."  Nonetheless, in Care, the court imposed a requirement that military judges explain the elements of each offense to which a plea of guilty is entered.  However, subsequent decisions of both the Court of Appeals for the Armed Forces and this court have affirmed findings of guilty where there was substantial, although not literal, compliance with the Care requirements.  See United States v. Yates, 46 C.M.R. 854 (A.C.M.R. 1972); United States v. Kilgore, 21 U.S.C.M.A. 35, 44 C.M.R. 89 (1971).  

In the brief but adequate providence inquiry here, the military judge set forth two of the elements of AWOL while discussing another offense (Specification 9 of Charge I).  With regard to the Specification of Charge II, the military judge ascertained that the appellant understood what AWOL was and secured appellant's admissions that he was supposed to be at his unit on the inception date of this AWOL, but that he left his unit without authority and remained so absent during the entire period charged.  Under these circumstances, we are satisfied that "the accused knew the elements, admitted them freely, and pleaded guilty because he was guilty."  United States v. Jones, 34 M.J. 270, 272 (1992).

Accordingly, the findings of guilty and the sentence are affirmed.   


Senior Judge CAIRNS and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant's plea of guilty to a second specification of violating a lawful general regulation was changed to not guilty by the military judge when the providence inquiry disclosed that the regulation the appellant was charged with violating did not prohibit the conduct alleged.   





� As the discussion to Rule for Courts-Martial 307(c)(2) [hereinafter R.C.M.] indicates, when an accused is charged with more than one infraction of the same codal provision, there is but one charge, with the separate infractions alleged in separate specifications thereunder.





� Since Charge II was a seven-day AWOL, it had one element in addition to the two covered by the military judge in discussing Specification 9 of Charge I:  that the appellant remained absent until the date alleged.  See Manual for Courts-Martial, United States (1995 ed.), Part IV, para. 10b(3).
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