WHITE – ARMY 9900800


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TOOMEY, CARTER, and NOVAK

Appellate Military Judges

UNITED STATES, Appellee

v.

Sergeant JOHN H. WHITE

United States Army, Appellant

ARMY 9900800

U.S. Army Signal Center and Fort Gordon

K. D. Pangburn, Military Judge

For Appellant:  Major Jonathan F. Potter, JA (on brief).

For Appellee:  Lieutenant Colonel Eugene R. Milhizer, JA.

20 June 2000

-----------------------------------------

MEMORANDUM OPINION
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Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violation of a lawful order (wrongfully possessing an unregistered firearm), willful damage of military property of a value of more than $100.00, and assault with intent to commit murder, in violation of Articles 92, 108, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 908, and 934 [hereinafter UCMJ].  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a dishonorable discharge, confinement for seven years, forfeiture of all pay and allowances, and reduction to the grade of Private E1.  Appellant was credited with 180 days’ confinement for confinement served prior to trial and an additional 150 days for pretrial punishment in violation of Article 13, UCMJ (commingled pretrial confinement with post-trial prisoners), for a total sentence credit of 330 days.  This case was submitted upon its merits for our review under Article 66, UCMJ.

Although not assigned as error, we note that the addendum to the staff judge advocate's (SJA) post-trial recommendation failed to address appellant’s Rule for Courts-Martial 1105 [hereinafter R.C.M.] submission’s assertion that the military judge committed legal error in computing appellant’s sentencing credit.  Rule for Courts-Martial 1106(d)(4) mandates that when an appellant’s R.C.M. 1105 submission alleges legal error, the staff judge advocate’s recommendation “shall state” whether “corrective action on the findings or sentence should be taken” (emphasis added).  The SJA’s burden is not great:  “The response may consist of a statement of agreement or disagreement with the matter raised by the accused.  An analysis or rationale for the staff judge advocate’s statement, if any, concerning legal errors is not required.”  R.C.M. 1106(d)(4).  The SJA failed to perform this simple duty.

This is just another in the continuing stream of post-trial processing errors that are coming before this court.  Whether caused by ignorance, inadvertence, or mere inattention to detail, they reflect poorly on our judge advocate criminal law practitioners.  While we have the authority to evaluate the merit of the alleged error and to affirm the findings and sentence in this case (see United States v. Wheelus, 49 M.J. 283, 289 (1998)), we elect not to do so in this particular instance.  Appellant’s civilian defense counsel’s sentence credit argument provided the military judge legal bases for the premise that greater credit was owed.  Appellant’s R.C.M. 1105 submission renewed his assertion that greater relief was legally owed.  It is appropriate for appellant’s arguments to be presented to the convening authority for consideration as he is the initial and most appropriate source of relief.  Because of the SJA’s failure to address appellant’s assertion of error, the convening authority had no structure within which to consider that assertion.

The action of the convening authority, dated 13 October 1999, is set aside.  The record of trial will be returned to The Judge Advocate General for new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
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