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MEMORANDUM OPINION
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CAIRNS, Senior Judge:


A military judge, sitting as a general court-martial, convicted the appellant on his pleas of guilty of conspiracy to commit larceny, receipt of stolen property, and false swearing, in violation of Articles 81 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 934 [hereinafter UCMJ].  The military judge imposed a sentence consisting of a bad-conduct discharge, confinement for eight months, and reduction to Private E1.  In the exercise of his discretionary clemency powers, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for six months, and reduction to Private E1.


Although this case was submitted to the court upon its merits without any assigned errors, we find that the military judge erred in accepting the appellant’s plea of guilty to conspiracy because, during the providence inquiry, the appellant set up matters inconsistent with his plea.  See UCMJ art. 45(a).  During an extensive plea inquiry, the appellant denied entering into a verbal agreement with Private Turner, the alleged co-conspirator, prior to the larceny.  Rather, the appellant admitted that he agreed to participate in the larceny by his actions in assisting Turner in removing the property from Turner’s barracks room after Turner had stolen the property.  Such assistance was also consistent with the factual basis for the appellant’s plea of guilty to receipt of stolen property.  Under these factual admissions, the appellant could not have entered into an agreement to commit larceny of property that had already been stolen.


Parenthetically, we recognize that it is possible that the larcenous asportation was still in progress at the time the appellant rendered assistance to Turner.  The law is settled that “[t]he crime of larceny . . . continues as long as the asportation continues[,] and the original asportation continues at least so long as the perpetrator of the crime indicates by his actions that he is dissatisfied with the location of the stolen goods immediately after the crime and with no more than a few minutes delay causes another to continue the asportation.”  United States v. Escobar, 7 M.J. 197, 199 (C.M.A. 1979).  If those were the facts in this case—and the larceny was still in progress—then the appellant could have conspired to commit larceny by assisting in the asportation.  Under those circumstances, however, the appellant’s plea of guilty to receipt of stolen property would have been improvident because a principal who is the actual thief, or is one of two perpetrators who personally stole the property, may not be found guilty of receiving the stolen property.  See Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 106c(1).  Regardless, neither the parties nor the military judge raised the theory that the larceny was ongoing at the time the appellant joined the criminal enterprise, and the military judge did not resolve the inherent inconsistency between that theory and the appellant’s guilty pleas to both conspiracy to commit larceny and receipt of the stolen property.  


We hold that the military judge erroneously accepted the appellant’s guilty plea to conspiracy to commit larceny.  Accordingly, we will set aside the finding of guilty of conspiracy.  In the interest of judicial economy, we will dismiss the conspiracy charge and its specification and reassess the sentence.  We have considered and rejected the matters raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).


The findings of guilty of Charge I and its Specification are set aside, and Charge I and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for four months, and reduction to Private E1.  


Judge BROWN and Judge VOWELL concur.
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