McDONALD – ARMY 9900233


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TOOMEY, CARTER, and NOVAK

Appellate Military Judges

UNITED STATES, Appellee

v.

Sergeant DAVID J. McDONALD

United States Army, Appellant

ARMY 9900233

2d Infantry Division

P. J. Parrish, Military Judge

For Appellant:  Major Scott R. Morris, JA; Major Jonathan F. Potter, JA; Captain Sean S. Park, JA (on brief).

For Appellee:  Captain Mary E. Braisted, JA; Major Patricia A. Ham, JA (on brief).

13 July 2000

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial found appellant guilty, pursuant to his pleas, of conspiracy to commit larceny of property of a value of more than $100.00 and military property of a value of more than $100.00, desertion, and larceny of military property of a value of more than $100.00 (seven specifications), in violation of Articles 81, 85, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 885, and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.


Appellant asserts that the military judge erred by failing to give day-for-day credit (as part of the announced sentence) for the 121 days appellant served in confinement prior to trial, cf. United States v. Allen, 17 M.J. 126 (C.M.A. 1984), and that the convening authority erred by failing to give appellant credit in his action and promulgating order for the 121 days served in confinement prior to trial.

While the military judge recognized on the record, prior to announcing his findings, that appellant was to be credited with 121 days of pretrial confinement credit, he failed to announce that fact as part of the sentence, or to order such credit in conjunction with the sentence.  See Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, ch. 2 § IV, Announcement of Sentence (30 Sept. 1996) (C1, 30 Aug. 1998), for the proper method of announcing and ordering credit for pretrial confinement.

The government concedes that the convening authority’s action and the promulgating order publishing the action did not order the Allen credit.  The government further concedes that appellant’s sentence computation worksheet maintained by the regional confinement facility does not recognize, nor credit, appellant’s pretrial confinement towards his adjudged and approved sentence.  It is plain that appellant is entitled to 121 days of confinement credit.

Concerning the failure of the convening authority’s action and the promulgating order to order the Allen credit, this court notes that the sole Rule for Courts-Martial [hereinafter R.C.M.] addressing crediting pretrial confinement in the convening authority’s action, R.C.M. 1107(f)(4)(F), requires that only when the “military judge has directed that the [appellant] receive credit under R.C.M. 305(k) [illegal pretrial confinement], [that] the convening authority shall so direct in his action.”  However, Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28a (24 June 1996)(C1, 20 Aug. 1999, effective 20 Sept. 1999), does mandate that all sentence credits be included in the convening authority’s action, and thus, also, in the promulgating order.

We have considered appellant’s assertions of error pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty and the sentence are affirmed.  The appellant will be credited with 121 days against the sentence to confinement.
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