SMITH – ARMY 9801026


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CAIRNS, BROWN, and VOWELL

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E2 JOSHUA B. SMITH

United States Army, Appellant

ARMY 9801026

United States Army Chemical and Military Police Centers 

and Fort McClellan (trial);

United States Army Armor Center and Fort Knox (new action)

K. H. Hodges, Military Judge

For Appellant:  Colonel John T. Phelps II, JA; Colonel Adele H. Odegard, JA; Major Leslie A. Nepper, JA; Captain John C. Einstman, JA; Captain Katherine A. Lehmann, JA (on brief); Major Jonathan F. Potter, JA; Captain Katherine A. Lehmann, JA (on supplemental brief); Major Scott R. Morris, JA; Captain David S. Hurt, JA.

For Appellee:  Colonel Russell S. Estey, JA; Captain Mary E. Braisted, JA; Captain Kelly R. Bailey, JA (on brief); Lieutenant Colonel Eugene R. Milhizer, JA; Captain Kelly R. Bailey, JA (on supplemental brief).

31 May 2000

---------------------------------------------------------------------

MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------------
Per Curiam:


This case is before the court for further review pursuant to Article 66, Uniform Code of Military Justice, following the completion of a new action by the convening authority, as previously ordered by this court.  See United States v. Smith, ARMY 9801026 (Army Ct. Crim. App. 27 Jan. 2000) (unpub.).  


We have considered the remaining assignment of error, the supplemental assignment of error, and the matter personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  The appellant’s first assignment of error is moot as a consequence of the new review and action.  Additionally, neither the supplemental assignment of error nor the matter addressed pursuant to Grostefon merit any relief.


However, as noted by government appellate counsel in their brief in response to the appellant’s supplemental assignment of error, the military judge failed to expressly announce that the sentence to forfeiture pertained to pay only, and not to both pay and allowances.  Allowances are subject to forfeiture “only when the sentence includes forfeiture of all pay and allowances.”  Rule for Courts-Martial 1003(b)(2).  We will resolve this issue in our decretal paragraph.


The findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for fifty-two days, hard labor without confinement for sixty days, forfeiture of $600.00 pay per month for five months, and reduction to Private E1.    







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

PAGE  
2

