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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

 
As a result of a general court-martial appellant was convicted of disobeying a noncommissioned officer, aggravated assault, and assault consummated by a battery in violation of Articles 91 and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 891 and 928.  Appellant was sentenced by the officer and enlisted members to a bad-conduct discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence.

Appellant raises three issues on appeal, one of which requires discussion.  During the course of his testimony, Criminal Investigation Command Special Agent (SA) McNally testified that when he confronted Specialist (SPC) George with the victim’s version of a vicious, brutal assault, appellant “indicated that he didn’t want to talk to me any longer.”  It is beyond dispute that such testimony constituted error of constitutional proportion.  Under the facts of this case, however, we are convinced that the error was harmless beyond any reasonable doubt and affirm.  See United States v. Adams, 44 M.J. 251 (1996); United States v. Mobley, 34 M.J. 527 (A.F.C.M.R. 1991).

Unlike the situations in United States v. Riley, 47 M.J. 276 (1997) and United States v. Cook, 48 M.J. 236 (1998), SA McNally’s improper comment was both brief and isolated.  It was clearly not elicited by the trial counsel’s questions.  See United States v. Garrett, 24 M.J. 413 (C.M.A. 1987); United States v. Balagna, 33 M.J. 54 (C.M.A. 1991).  Trial defense counsel never objected nor asked for a session without the members present.  Arguably, counsel missed the issue until the military judge pointed out the impropriety of the agent’s testimony during an Article 39(a) session following SA McNally’s testimony.

When the court members returned, the military judge gave a forceful instruction that cured any prejudice that might have flowed from SA McNally’s testimony.  After ensuring that all members understood his curative instruction, the military judge then polled each member individually to further emphasize his point—no adverse inference would be drawn from evidence that SPC George had elected to exercise his constitutional right to remain silent.  Finally, during closing instructions, the military judge again instructed the members that appellant had an absolute right to remain silent and they were to draw no inference adverse to SPC George from the fact that he elected not to testify during trial.

Finally, the offending statement by SA McNally related to only one specification (the 16 May aggravated assault upon Private First Class L).  We find that the evidence of appellant’s guilt on this specification is so overwhelming as to defy belief that the court members could have returned any verdict other than guilty.  See United States v. Jones, ___ M.J. ___, slip op. (Sept. 23, 1998); United States v. Menge, 48 M.J. 490 (1998).

Appellant’s remaining assignments of error as well as those issues which he raises pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) are without merit.  Accordingly the findings of guilty and the sentence are affirmed.
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