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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, convicted the appellant, pursuant to his pleas, of rape, assault consummated by a battery (two specifications), obstructing justice, communicating a threat, and adultery, in violation of Articles 120, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920, 928, 934 [hereinafter UCMJ].  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a dishonorable discharge, confinement for forty months, and reduction to Private E1.
  This case is before the court for mandatory review pursuant to Article 66, UCMJ.


The appellant asserts in his first assignment of error that charging two consecutive blows (a striking and a choking) during a continuing assault in two separate specifications constitutes an unreasonable multiplication of charges.  Under the facts of this case, we will consolidate the specifications.  We find no prejudice as to sentence, however, because the military judge considered the assaults as one for sentencing.


Although not raised by the appellant, we find the facts underlying Specification 1 of Charge III, the obstruction of justice, to be legally insufficient.  See generally United States v. Pabon, 42 M.J. 404, 405 (1995) (quoting Jackson v. Virginia, 443 U.S. 307 (1979)).  By offering the victim money so that she would not report the rape, the appellant was merely trying to avoid detection after the commission of a crime.  He had no reason to believe there were or would be criminal proceedings pending, unless the victim subsequently disclosed the rape.
  See generally United States v. Athey, 34 M.J. 44, 49 (C.M.A. 1992) (“To hold that obstruction exists [‘when any crime has been committed and one person asks the other not to reveal the crime’] without more, would broaden liability for obstruction of justice beyond its traditional scope in military law.”); United States v. Jenkins, 48 M.J. 594, 601 (Army Ct. Crim. App. 1998); United States v. Asfeld, 30 M.J. 917, 926 (A.C.M.R. 1990); United States v. Gray, 28 M.J. 858, 861 (A.C.M.R. 1989).  In assessing prejudice, we are satisfied that the facts underlying the charged obstruction of justice would have been admissible as res gestae of the appellant’s subsequent assault and threat to explain why the appellant felt escalating measures were necessary to prevent detection of his crime.


We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


Specifications 1 and 2 of Charge II are consolidated by inserting at the end of Specification 1 of Charge II the words “and unlawfully choke Miss [F.N.P.] around the neck with his hands and arm.”  The finding of guilty of Specification 1 of Charge II, as so amended, is affirmed.  The findings of guilty of Specification 2 of Charge II and Specification 1 of Charge III are set aside and those specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  The appellant will be credited with 195 days of credit against his sentence to confinement.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� In his second assignment of error, the appellant asserts, and the government concedes, that the convening authority’s action omitted mention of the 195 days of confinement credit ordered by the military judge.  The appellant was properly credited by the confinement facility, however.  We will rectify the convening authority’s omission in our decretal paragraph.


� The elements of obstruction of justice are:





(1)  That the accused wrongfully did a certain act;





(2)  That the accused did so in the case of a certain person against whom the accused had reason to believe there were or would be criminal proceedings pending;





(3)  That the act was done with the intent to influence, impede, or otherwise obstruct the due administration of justice; and





(4)  That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.





Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 96b.
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