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MEMORANDUM OPINION

-----------------------------------------
CAIRNS, Senior Judge:


A military judge, sitting as a general court-martial, convicted the appellant on his mixed pleas of willfully damaging military property of a value less than $100.00, rioting, assault consummated by a battery, and assault upon a person in the execution of law enforcement duties, in violation of Articles 108, 116, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 908, 916, and 928 [hereinafter UCMJ].  The military judge acquitted the appellant of kidnapping, a second specification alleging assault on a person in the execution of law enforcement duties, and mutiny (the greater offense of  rioting, of which he found the appellant guilty).  The convening authority approved the sentence of confinement for six years.  

The appellant, who was tried under Article 2(a)(7), UCMJ, as a person in custody of the armed forces serving a sentence imposed by a court-martial, asserts that the military judge erred by failing to recuse himself when he discovered he had served as the staff judge advocate to the convening authority who ordered the appellant’s dishonorable discharge executed after completion of appellate review of appellant’s first court-martial.  We disagree and affirm.

Facts

The appellant had been previously tried and convicted by court-martial at Fort Drum, New York, for the offenses of forcible sodomy and kidnapping.  After all appeals of the appellant’s first court-martial were final in accordance with Article 71(c), UCMJ, the commander, Fort Knox, Kentucky, ordered the sentence to a dishonorable discharge executed.(  Among the documents admitted into evidence without objection during the sentencing phase of the appellant’s second trial was the court-martial order pursuant to which his previous discharge had been ordered executed.  After receiving all the evidence on sentencing, the military judge closed the court-martial to deliberate.  When he reopened the court-martial, he sentenced the appellant to be confined for six years and then announced:

The court initially determined that based on the findings and the accused’s prior convictions that a sentence to 7 years confinement was appropriate.  However, upon close review of Prosecution Exhibit 18, I became aware that I was the Staff Judge Advocate in the United States Army Armor Center and Fort Knox at the time the final action was taken on the accused’s original court-martial.  Although I had no direct dealings with the original charges and court proceedings, by definition, as the Fort Knox Staff Judge Advocate, I had to make at least one final recommendation to the convening authority at the time, that being the convening authority over the Personnel Control Facility to which the accused was administratively assigned pending appellate review of his court-martial.  In that I had and have absolutely no recollection of the administrative processing of the accused’s original court-martial, I find no basis to recuse myself from the current case.  However, despite the complete lack of knowledge or recollection of the administrative processing of the accused’s original court-martial, I determined it only appropriate to remove Prosecution Exhibit 18 from consideration in the sentencing process. . . .  Upon removal of Prosecution Exhibit 18, the court reassessed the 7 year sentence deliberated upon and determined that a sentence of confinement for 6 years to be appropriate for all aspects of the case, less Prosecution Exhibit 18.  Was there anything else before we adjourn?  Government?

ATC:  No, sir.

MJ:  Defense?

DC:  Nothing from the defense, Your Honor.

MJ:  Then the court-martial stands adjourned.

Discussion

One who has served as staff judge advocate in a previous court-martial of an accused is not automatically disqualified to serve as military judge in a subsequent case involving unrelated offenses.  Rule for Courts-Martial 902(b) [hereinafter R.C.M.].  A military judge must disqualify himself, however, if his impartiality might reasonably be questioned.  R.C.M. 902(a).  Applying an objective test, the standard is whether a reasonable person, who has knowledge of all the facts, would question the military judge’s impartiality.  United States v. Kincheloe, 14 M.J. 40, 50 (C.M.A. 1982); United States v. Martinez, 19 M.J. 652, 654 (A.C.M.R. 1984).

The record in this case is clear.  The military judge was unaware of his previous involvement, if any, in the appellant’s first court-martial until he closed the court to deliberate on sentencing.  The findings of guilty in the current case, therefore, were unquestionably unaffected.  Even after realizing that he was the staff judge advocate at the time final action was taken in appellant’s first case, the military judge maintained that he had no present recollection of the prior case.  His lack of memory for such routine events occurring several years earlier is completely understandable.  No reasonable person would expect him to recall the act of making a recommendation to a successor convening authority, at a command different from the location of the appellant’s crimes and court-martial, when the only action contemplated was whether or not to order a discharge executed after appeals had been exhausted.  

Out of an abundance of caution, the military judge disregarded the previous court-martial conviction and granted specific and significant sentence relief to cleanse the sentence of even the hint of prejudice to the appellant.  We are convinced beyond any doubt that reasonable minds would conclude the military judge was impartial, the court-martial was conducted fairly, and the appellant received a windfall.

We have considered the matters personally submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and conclude they do not merit any relief.

The findings of guilty and the sentence are affirmed.

Judge KAPLAN and Judge MERCK concur.   







FOR THE COURT:







CHARLES A. COSGROVE 







Lieutenant Colonel, JA







Acting Clerk of Court

( The documents reveal that the appellant was assigned to the Special Processing Company, U.S. Army Personnel Control Facility, Fort Knox, KY, during the pendancy of his appeal, but it is unclear whether he was ever actually in confinement at Fort Knox.
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