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MEMORANDUM OPINION

-----------------------------------------
CLEVENGER, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of desertion, absence without leave, and larceny, in violation of Articles 85, 86, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 886, and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, reduction to Private E1, and a fine of $20,000.00.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for nineteen months, forfeiture of all pay and allowances, reduction to Private E1, and a fine of $20,000.00.
This case is before the court for review under Article 66, UCMJ.  Although not assigned as an error, we conclude that the military judge’s finding of guilty of a portion of the absence without leave specification should be clarified to more closely correspond with the agreed upon facts in the stipulation of fact.  Sentencing relief is not warranted.

The Specification of Charge II alleges that appellant was absent without leave from on or about 14 October 1997 until 20 March 1998.  During the providence inquiry, the military judge asked appellant, “Now, how long did you stay away from your unit?”  Appellant responded, “In March of ’98, I turned myself in to Fort Riley.”  In the stipulation of fact, however, the parties agreed that appellant “wrongfully absented himself from his unit from 14 October 1997 until 20 January 1998 when he turned himself in to military authorities at Fort Riley, Kansas.”  They also agreed that “[i]n January 1998, [appellant] turned himself into the Fort Riley Military Police and arranged for travel to Fort Hood.”  The military judge never made any effort to resolve the inconsistent facts before her.

We conclude that the military judge did not adequately resolve the inconsistent factual basis for appellant’s guilty plea to the alleged period of absence without leave.  See United States v. Davenport, 9 M.J. 364, 367 (1980).  We will approve a finding of guilty to the shorter period of appellant’s absence, however, based upon the facts that are not in dispute.
We have considered the matters asserted by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The court affirms only so much of the finding of guilty of the Specification of Charge II as finds that appellant did, on or about 14 October 1997, without authority, absent himself from his unit, to wit:  21st Replacement Company, 546th Personnel Services Battalion, 3d Personnel Group, located at Fort Hood, Texas, and did remain so absent until 20 January 1998, in violation of Article 86, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.

Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence. 

Senior Judge CHAPMAN and Judge STOCKEL concur.
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